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INTRODUCTION

Thank you for the opportunity to make this submission in response to the Hate Crime Consultation Paper.
Maxim Institute is an independent research and public policy think tank, based in Auckland. We are a registered
charitable trust, funded by donations. Our submissions are not in support of a new legal model. Instead, we
believe that if our suggestions were to be implemented, the law in this area can be improved without the need
to overhaul the law as it stands.
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SUBMISSION

1. The commission puts forward three “legal models” for dealing with hate crime (at p 55). These are: the
current model under which hate crime is an aggravating factor at sentencing; a model whereby specific
offences are created to deal with hate crimes; and a hybrid of the two. In our submission we demonstrate
why we support the current model instead of new specific hate crimes and how we think that the current

model should be changed.

2. Maxim believes that the current model of aggravation of penalty satisfies the reasons to treat hate crimes
differently from other crimes. We believe there is little reason to introduce new offences for hate crimes
at the cost of great time, expense and uncertainty. As the Paper observes, new offences should only
be created when there are compelling reasons and where they would meet a purpose not achieved by
current law (at pp17-18). It is not clear to us that the current model is deficient to the extent that new hate
crime offences are required. One of the most obvious benefits of the current aggravation model is that it

extends to a greater potential range of offences than specific new offences would.

3. Further, there does not seem to be compelling reasons to go to the trouble and expense of trying to define
specific new hate crime offences. The Consultation Paper offers four reasons to treat hate crime more

seriously than other crimes (at p 16), namely that:

- ltcauses additional types of harm than other crime;
Such offenders are more blameworthy;
The law should send a message that a hate crime is a serious wrong; and

Harsher punishments will deter such crimes.

4. We believe that these rationales cannot justify new additional criminal offences. While we accept that
hate crime may cause additional types of harm than other types of offending, we are not persuaded that
hate crime offenders as a group are more blameworthy or that harsher punishments deter such crime.
The fact that 90% of perceived hate crimes were harassment, intimidation, public order offences, some
injury and property offences (at para 2.17), does not necessarily amount to more blameworthy offenders.
Blameworthiness can only be assessed on a person by person basis and may be qualified by a range of
both mitigating and aggravating factors. It is unhelpful to assert as a blanket statement that all hate crime
perpetrators are more blameworthy. This case-by-case assessment is best carried out at sentencing.
The sentence aggravation model is flexible, fact-specific, efficient, consistent with the wider sentencing

regime, and simple.

5. In addition, we consider that sentencing is a more appropriate context in which to assess the motives
for offending than the idea of making hate motivation an element of the offence, as is the case with
hate crimes. It is rare for the idea of motive to be used in a sense of responsibility. There may be certain
aggravated crimes where it must be proved that the defendant committed the crime because they were
motivated by hatred or hostility of a particular victim’s ascribed characteristics. It is rare, however, for the
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expression of hate to be criminalised independently of a crime that it might provide the motivation for.

6. Suchanapproach comes dangerously close to punishing people for their thoughts alone, which is some-
thing that criminal law theory has always resiled from. As the medieval judge Bryan CJ once said, “the devil
himself knoweth not the intention of a man.” This is a reminder that no one can see into another person’s
mind or is able to affirm with complete certainty what that person’s intention is. It is usually only when a
person confesses what it was he or she intended or foresaw that it is possible to be sure of what it was they

intended.

7. While intention to kill may be inferred, in a homicide for example, by the severity with which a blow with an
instrument is struck, discerning a motive for a crime is a much more challenging exercise, and is the reason
why criminal responsibility rarely turns on an offender’s motive as opposed to his or her criminal intent.
Motive is generally irrelevant to responsibility (guilt or innocence), although it may be relevant to proof or
the gquantum of punishment.

8. For these reasons we are opposed to criminalising hate as the essential element in a dedicated hate
crime. Our position is that motive, including hate motivation, generally refers to some further or additional
intent which normally does not form any part of alegal rule. Accordingly, hate aggravation as an element of

sentencing s, in our view, the best way to proceed.

Furthermore, we note the Commission’s observation that in practice there is often no direct evidence of an
offender’s motivation apart from what can be inferred from other evidence. For example, hate motivation may
be inferred by the courts if the offender has shown hostility towards a victim based on a protected character-
istic (at para 5.37). Ifitis granted that hate motivation often has a tentative evidential basis, then it isimportant
that sentencing judges are able to make a clear judgment, with expert assistance if necessary, confirming the
presence of actual hostility directed at the protected characteristic of a victim. In so doing, judges will need to
differentiate between a crime actually motivated by actual hostility rather than simply an artifact of a neuro-
disability, like FASD or autism spectrum disorder, or the product of a young person’s emotional dysregulation.
Hate may sometimes function as an aphorismwhich purports to express a general truth, the meaning of which
people are assumed to know. However, without discernment it can also be used for judgmental reasons that
may go well beyond the impugned behaviour. For this reason, we believe it represents a moral judgment that
should be used with the greatest circumspection and reserve.

9. Although we support the retention of the existing model, we also support many of the suggestions
put forward in the paper for improving how hate motivations are evaluated as an aggravating factor at
sentencing.

10. First, we would not support a change to the existing law which would require a hate motivation to be the
dominant or only factor leading to the commission of the crime in question. We note the concern that the
‘relatively broad approach’taken by the Court of Appealin Solicitor-GeneralvMilne [2020] NZCA134 lowers
the threshold too much for sentencing when hate motivation was only atrivial factor (at p 49) However, we
consider that this concern is unfounded. The wording of s 9 of the Sentencing Act 2002 requires the court
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1.

12.

to take into account the hostility of the offender towards a group of persons “to the extent that the [hate
was] applicable in the case.” Thus, the fact that the hate towards a group of persons was a small or trivial
motivation should mean that this aggravating factor does not weigh heavily in the court’s determination.
Further, we would agree with the Commission’s point that even though an aggravating factor is taken into
account, this does not automatically mean that that factor will change the sentence handed down. We
believe that if sentencing law was changed so that hate towards a group had to be the main or only reason
forthe crime, then s 9(h) would lose much ofitsimpact. This is because it would no longer apply when hate
was present, but not the main or sole motivation for the crime. Additionally, such a change would force the
prosecution to prove that hate was the dominant motive, a much harder task than the current require-
ment. It is not unreasonable to think that this will require more police and judicial time and resources,
as well as limiting the occasions when a hate crime motivation is argued by the prosecution, even if it is

present onthe facts.

Secondly, we submit that s 9(h) of the Sentencing Act 2002 should be amended so that it is made clear
that “a group of persons who have an enduring common characteristic such as race, colour, nationality,
religion, gender identity, sexual orientation, age, or disability” does not cover groups like gangs or child sex
offenders (pp49-50). This could be done by replacing the words “such as” so that the statute reads: “a
group of persons who have an enduring commmon characteristic of race, colour, nationality, religion, gender
identity, sexual orientation, age, or disability.” Although this may remove some flexibility in the law to expand
in new situations, this is a good thing since it makes the sentencing law clearer and forces Parliament to
add to the wording of s 9(h) if it deemed necessary. Such a change would also ensure that the hate crime

aggravation cannot be argued to come into play in situations where Parliament did not intend it to.

Thirdly, we believe judges should be required to be more transparent as to how hate crime aggravation
affected the sentence that they handed down (at para 5.13). This would have the benefit of making it clear
howmuch the hate crime aggravating factorimpacted uponthe sentence. Thiswould also have the benefit
of showing the public how the law deprecates hate crimes and also of providing guidance to other judges
so that like cases are treated alike. It could also be argued that this should be true for all such aggravating
factors, with judges being required to show how much each factor impacted the sentence given. Such
transparency may also go some way towards placating public misgivings about high profile sentencing
decisions which are often portrayed as too light.
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