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EXECUTIVE SUMMARY

Maxim Institute wishes to make recommendations in response to Questions 2.1 and 2.2 of the Consultation Document relating

to the minimum voting age and other potential changes to voter eligibility rules.

These questions relate to the “demos” or who makes up the voting public in our democracy and where the boundary should
be drawn between voters and non-voters.

We submit that the New Zealand “demos” should include those who are:

a) sufficiently connected to New Zealand’s political community;
b) affected by its laws; and
c) competent to “appropriately rule over themselves.”

Using this approach, we make the following three recommendations:

1. The voting age should remain at 18

We believe that the minimum voting age should be set at the age which best ensures voters are competent to understand
their interests and to vote to protect and promote them. Evidence suggests the current voting age is a better proxy for

competency than 16.

2. Overseas voters who have lived in New Zealand within the last nine years should be entitled to
vote

The current rules are too restrictive as they prevent expatriate voters who still have sufficient connection to New Zealand from
voting if they have not returned once in the last three years. A better test for connection to New Zealand’s political community
should be based upon the length of time spent outside of New Zealand - nine years or three electoral cycle is a good length of

time, comparable to the United Kingdom'’s rules.
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3. All prisoners should have the right to vote

The current rule which prevents prisoners from voting who are serving more than three years in prison is based on the idea
that voting is a privilege which can be lost through bad behaviour. However, voting should be treated as a right which is not

lost upon being sentenced to prison.

We have also considered whether the separate yet related issue of whether voting should be made mandatory and make the

following recommendation:

4. Mandatory voting should not be introduced

While mandatory voting will increase voter turnout, we do not believe that it will necessarily improve voter political
engagement or the legitimacy of the results. Mandatory turnout may deal with the symptom of relatively low voter turnout but

not its cause.
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INTRODUCTION

Thank you for this opportunity to make this submission in response to the Consultation Document released in September
2022. Maxim Institute is an independent research and public policy think tank, based in Auckland. We are a registered
charitable trust, funded by donations.

This submission responds to Questions 2.1 and 2.2 of the Consultation Document which relate to the minimum voting age
and other potential changes to voter eligibility rules. In particular, we consider whether the voting age should be lowered to
16, whether the disqualification rules for New Zealanders living overseas should be amended and whether the disqualification
rules for those serving a prison sentence should be amended. We also address the question of mandatory voting, which
does not expressly fall within one of the Consultation Document’s questions, but which we were specifically asked about

during our oral submissions to the Independent Electoral Review Panel on 10 October 2022.

FRAMEWORK FOR THINKING ABOUT THE BOUNDARIES OF THE “DEMOS”

Questions about the minimum voting age, the rules governing overseas voters and whether prisoners should be eligible to
vote all revolve around a deeper question: where should the boundaries of New Zealand’s “demos” be? (If democracy is rule
by the people, then we are focusing on the first half of this word, the “demos™.)1 Nearly 40 years ago the Royal Commission on
the Electoral System argued that “some attempt” should be made to justify the minimum voting age “in terms of independent
principle.”> We have attempted to take this advice onboard for all of the questions considered; to step back and provide
principled, normative reasons for determining who should, and who should not, be eligible to vote in New Zealand. We have
tried to avoid arguments by which the right to vote for certain groups of people is determined by the predicted impact their
vote will have upon future elections. Not only are such predictions difficult to make with any accuracy, they also provide no
reason for those disadvantaged by such changes to consider to them.

Similarly, we have also tried to avoid consequentialist arguments which rely on wider benefits to the body politic arising from
the enfranchisement of one group or another (such as increasing voter turnout or engagement) as the primary basis for
answers to these questions. This is because purported benefits can only be guessed at, are very hard to predict accurately in
advance, and can possibly be obtained through other means. Consequentialist arguments may be useful as means of

bolstering more principled reasons for reaching a particular decision but should not be relied upon solely.

The most intuitively appealing approach, we argue, is to start with the premise that all those affected by the laws of the New
Zealand government should have a say in its composition via a right to vote. Since the government, through the laws it passes,
impacts upon one’s life, then a say on the shape of that government through a vote gives one the chance to hold the
government to account and to help shape its future decisions. This is sometimes described as the “affected interests”
principle. At its root, this principle relies upon the notion of self-rule: “Everyone affected by the operation of a particular
domain of civil society should be presumed to have a say in its governance. This follows from the root democratic idea that

the people appropriately rule over themselves.”s This best ensures that the people are governing themselves rather than being

dictated to and best ensures that all interests are given voice in the democratic process.

In order for people to “appropriately rule over themselves” only those capable of deciding for themselves who should
represent them and their interests should vote. As Professor Robert Dahl argued, “it seems self-evident that people ought not
to govern themselves if they are not qualified to do so.”4 Voters are expected to have cognitive capacity in order to “reason
self-consciously...to deliberate, judge, choose and act upon different courses of action in private as well as public life.”s If a
democratic political community relies upon political discourse and argument between its citizens, as well as voters that can

vote for their own interest, then it assumes that these voters are rational and competent.6

However, taken to its logical extreme, the affected interests principle cannot be geographically confined. Instead, it justifies a

“global demos” since everyone is affected by all decisions made by modern nations in areas such as tax, environmental laws,
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immigration laws, defence policies etc.7 Such a demos is extremely impractical and is “in serious tension with ... the

substantive conditions of democracy.”8

Thus, in order to limit New Zealand’s demos to a manageable size, only those who are members of our political community,
whose share our heritage, culture and sense of belonging (either through being born here or choosing to make New Zealand
their home)9 should have a right to vote. This limits the demos to a manageable size and one in which the requisite solidarity
and trust is present to strengthen the democratic system. Those who are a part of New Zealand’s political community
possess, thanks in part to sharing the same physical space, inter-relationships and reciprocal obligations which binds our
community together.’o Those living within New Zealand are most likely to share a sense of shared political culture and are
therefore most likely to trust each other and the result of elections. Finally, restricting the demos to the New Zealand nation
state allows voters to be connected with political representatives, such that the latter are accountable to a specified,

identifiable demos which is knowable in advance.n

QUESTION 2.1: WHAT DO YOU THINK THE VOTING AGE SHOULD BE?

Recommendation T: We believe that the voting age should remain at 18

1.1 The current debate around the voting age is focussed on whether it should remain at 18 or be lowered to 16.12 The advocacy
group “Make it 167 is currently in the midst of a court case arguing that the current minimum voting age is a breach of the New
Zealand Bill of Rights Act.’3 The question in that case really boils down to whether the minimum voting age is a limit on the
right of 16- and 17-year-olds to be free from age discrimination which is “demonstrably justified in a free and democratic

society.”4

1.2 There are three main arguments commonly raised to show that the minimum voting age of 18 is unjustifiable and should be
lowered to 16.

1.3 The most commonly advanced argument for lowering the voting age draws upon the affected interest rationale discussed
above: since 16- and 17-year-olds are affected by the political decisions made today, they should be able to vote for those
making these decisions. In the words of the Court of Appeal, keeping the voting age at 18 “denies [16- and 17-year-olds] any
say in decision making which will directly impact them in the future.”15 Many long-term, large-scale problems and issues will
be addressed (or not) by Members of Parliament that 16- and 17-year-olds cannot vote for. Young people will be impacted
most by decisions relating to COVID, climate change, housing, education, declining youth mental health and so forth and yet
they cannot vote for those making these decisions.16 There is thus a disconnect between the “decision-makers™ and the

“decision-takers” in New Zealand.17

1.4 However, this argument proves too much. The argument for lowering the voting age to 16 does not justify stopping at 16.
An average 15-year-old is affected by Parliament’s decisions just as much as a 16-year-old is. In the long-term, the very young
will be affected even more than 16-year-olds, and therefore, according to the affected interest principle, should be granted
the vote. Taken to its logical conclusion, giving the vote to all those affected by the current Parliament includes everyone alive
today. Those campaigning to lower the voting age lean heavily on the affected interest principle, but they do not address why
this particular group of affected young people (16- and 17-year-olds) should be granted the franchise but this other group of
young people (those aged 15 and younger) should not be granted the vote.

1.5 The second argument often put forward in favour of lowering the voting age to 16 is that it will improve New Zealand’s
democratic process and political culture. Put simply, in the words of the co-director of the Make it 16 campaign, “extending
the voting age to 16 will make our democracy better.”® First, since the interests and desires of 16- and 17-year-olds will have to
be taken account of by Parliament, lowering the voting age will prevent the “feelings of alienation and disinclination to
participate” among democracy’s younger citizens.'® Second, this sense of excitement and power will motivate younger voters
to not only turn out to vote in their first election, but will also help to inculcate the habit to vote in subsequent elections.

Advocates for lowering the voting age point to increased overall turnout of the electorate as a probable consequence of the
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change.2o The reason put forward for why there would be relatively higher turnout among 16- and 17-year-olds than those
slightly older voters is based upon living arrangements. 18-21-year-olds are likely to have left home and be somewhat
transient in their living arrangements. They are less likely to vote than 16- or 17-year-olds who are more likely to be living at

home with parents who would take them to the polling station and would set an example of voting.>"

1.6 These claims suffer from the drawbacks of most utilitarian arguments. First, it is not certain whether the claimed benefits
will eventuate if the voting age is lowered; there is always a degree of guesswork in the consequences that will result from any
change. Second, if it can be shown that other means can achieve the same benefits, there is no reason to choose to lower the
voting age over these other means, particularly if these other means may be more effective at reaching the desired ends.
Thus, assuming youth buy in and engagement is a desirable goal, it is not clear why lowering the voting age must be the
means whereby we reach that goal. It is arguable that compulsory civics education in schools touching on topics such as the
machinery of government, how to vote, and the importance of voting would be a more effective way of getting broader
participation in the democratic process. In Austria, a country which lowered the voting age to 16 in 2007, the change to the
voting age was coupled with an awareness-raising campaign and enhanced civic and citizenship education in schools.?? It was
found that there was a correlation between political education in school and high political interest of young people in Austria,
suggesting that education is of “great importance” for preparing younger voters “for their role as citizens.”23 Such evidence
suggests that engaging young people in the political process can be achieved through education campaigns in schools and

need not be driven by lowering the voting age.

1.7 Similarly, if increasing overall voter turnout is a desired goal, then it would be far more effective to make voting
compulsory, as it is in Australia, than to lower the voting age in the hope that it will inculcate voting habits in young voters
which they will maintain throughout their lives. After all, Australia has consistently maintained a turnout of over 9o% of
enrolled voters in its Federal elections since making voting compulsory in 1924.24 The comparable figure in New Zealand has

fluctuated in the last three decades but has consistently been at least eight per cent below this figure.2s

1.8 By contrast, it is unlikely that the expected increase in voting due to the inculcation of younger voters will reach the
turnout attained by Australia. According to political scientist Sir John Curtice, the initial results from the Scottish
independence referendum (the first time that 16- and 17-year-olds could vote in Scotland) showed that the turnout of 16- and

17-year-olds was also lower than the overall turnout of just under 85% across all age groups.26 As Curtice summarised:27

Those who look to the enfranchisement of 16- and 17-year-olds in all elections as a way of boosting

turnout should, it seem[s], not set their expectations too high.

1.9 A review of Austria’s recent electoral history tells a similar story. While the youngest voters tended to vote in higher
numbers than the age cohort immediately older than them, 16- and 17-year-olds did not turn out in greater numbers than the
overall electorate’s average.2¢ This suggests that there is little evidence that younger voters will have a marked impact in
increasing overall voter participation at elections. Similarly, the evidence that there is any downstream effect of inculcating
voting habits early is lacking- there is simply no real-world experience of the effects of lowering the voting age to 16 over many

decades.29

1.10 Finally, those advocating for a lowered voting age also make the argument about the inconsistency of New Zealand’s

current laws dealing with the age of majority. As the Make it 16 website states:3°

At 16 you already make important life decisions and hold important responsibilities; you can drive, consent
to sex, consent to medical procedures, leave school, leave home, pay rent, own a firearms license and

work full time.

If the law deems 16-year-olds to be mature enough to decide to consent to medical procedures, it is hard to then say that they
are too immature to pick a government representative. Thus, lowering the voting age would introduce greater consistency into

the New Zealand legislative landscape.
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1.11 However, trying to draw any conclusions from the age of majority in other parts of the law is a difficult task. As the Court
of Appeal noted “the age of responsibility varies greatly under New Zealand law.” It agreed with the Children’s Commissioner
that the law was a “*hotchpotch’ of inconsistency.”s" While some rights and responsibilities are bestowed upon 16-year-olds,
there are many areas of the law where adulthood is set at 18. The rights set out in the United Nations Convention of the Rights
of the Child, which the New Zealand government signed up to in 1993 - extend to all those under the age of 18.32 Those under
the age of 18 are granted the protection of the courts when entering into most contracts.s3 Those under 18 are only able to
enter into wills if they are married or about to get married.34 Furthermore, those aged 16 and 17 are only able to get married if
the Family Court agrees to the marriage and believes that it is in the best interests of those involved.3s Most charges against
those under the age of 18 are dealt with by the Youth Court rather than by the adult criminal justice system.36 Those under the
age of 18 are also unable to be sentenced to home detention or imprisonment except for the gravest offences under the adult

criminal justice system.s7

1.12 Furthermore, in some areas the age at which young people are considered responsible adults has increased in recent
years. For example, the driver’s license age was raised in 2011 so that most drivers were eligible for their full license at 18 and
not 17.3¢ While in 2019 17-year-olds were included in the youth justice system.39 In short, as legal scholar Jonathan Barret has

noted:4o

Due in no small measure to the political contingencies that have led to apparently incoherent provisions
being enacted, it is neither possible nor particularly useful to seek to draw decisive conclusions about

society’s conceptions of age and responsibility.

1.13 In summary, all three of the arguments that are most commonly advanced for lowering the voting do not illuminate the
real question: what is it that separates those older than the proposed age (18 or 16 years old) from those below the line? It
cannot be based upon affected interests principle since this applies both sides of the age divide no matter where one draws
it. The consequential reasons for lowering the voting age could be satisfied in other ways and thus to do not, in themselves,
require the setting of the franchise at 16. The law is inconsistent in setting the age of majority, sometimes it is 16, at other
times it is 18, and it has for certain laws gone up and down. In short, none of these reasons justify any particular minimum

voting age.

1.14 Instead, the minimum voting age should be drawn on the basis of competency.4' Children are not granted the right to
vote because they are not yet fully qualified to exercise it in an autonomous and considered way. In the words of the leading
text on electoral law in New Zealand, children are assumed to be “unable to understand properly their own interests or to
evaluate rationally the relevant issues.”s> An age limit based upon competency is justifiable since to be able to properly
protect your interests which are affected by a decision-maker you must be old enough to be able to understand the issues at
stake and to be able to vote accordingly. Similarly, voters who are deemed able to make rational decisions when voting can be
better trusted by their fellow citizens to vote in the national interest as they see it and can enter into the reciprocal give-and-

take of political decision-making that is necessary when balancing inconsistent interests and desired ends.

1.15 Wherever the age threshold of competency is set will necessarily be arbitrary, insofar as there will be exceptions to it.
However, unless we are to have an invasive, politically fraught and immensely contestable voter aptitude test for every voter
we need to draw the line at an age somewhere.43 Those that are below the age are assumed to be insufficiently competent to
vote, rather than necessarily actually incompetent in every instance. Thus the “fundamental” and “contentious” crux of the
debate about the voting age is really this: is the age of 18 a better threshold for competency than 16?44 As Dahl says, while the
presumption of lack of competence can be made for children, for adults it cannot be similarly made. We assume all adults are
able to make the best decision based upon their own interests, unless there is some form of judicial, formal independent
finding to the contrary.4s

1.16 According to the argument advanced by the Children’s Commissioner in the Court of Appeal, studies of cognitive capacity

of adolescents is a good way to determine voting competency. One such study distinguished between “cold” and “hot”
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cognition.46 The former refers to mental processes requiring deliberation in situations without high levels of emotion, while
the latter involves processes in “affectively charged situations where deliberation is unlikely or difficult.”47 According to the
authors of this study, teenagers tend to perform like adults in “cold cognition” states, but less so under “hot cognition”
conditions. Thus, since voting is a situation which “lends itself to deliberation” without emotional intensity, age 16 might be a

reasonable age to set the minimum voting age.48

1.17 However, other researchers emphasise that our brains continue to develop until our mid-20s. Our “socioemotional
system” concerned with “rapid, automatic processing” matures around the age of puberty, but our “cognitive-control system”
which is more deliberative, controlled and reflective, does not mature until the mid-to-late 20s.4¢ The key is that both systems
are essential for good decision making to occur. According to a recent study on adolescent decision-making, a “model of
capacity assessment that rests solely on the adolescent’s ability to understand reason is incomplete.”so This has many
consequences for teenagers’ decision-making. Their ability to regulate and understand their emotions is underdeveloped,

they are more susceptible to peer pressure, and they are less able to delay rewards.s!

1.18 The question then is to what extent this imbalance between the socioemotional and cognitive-control systems is
influential on the practise of voting. While the lack of a developed cognitive-control system obviously has an impact on
emotionally charged situations, we should not discount this same lack in “cold cognition” situations. According to Diekema,
any decision-making which occurs without a cognitive-control system is “commonly flawed in significant ways.”s> Although
teenagers have the capacity to make rational and intelligent decisions, “it is unwise to conclude that they always make

decisions using the same cognitive processes that adults do.”s3

1.19 The emotional conditions that exist when one is voting are obviously not as charged as when one is drinking or thinking of
committing a crime. However, there are still aspects of brain development which place younger teenagers at a disadvantage
in the voting process. Adolescents tend to focus more on immediate benefits rather than the future costs of behaviours; a
consequence five years in the future is far more remote in relation to how long they have been alive, “teens may simply attach
more weight to short-term consequences because they seem more salient to their lives.”s4 Additionally, they are much more
vulnerable to peer pressure than adults, and are subject to peer pressure even without direct coercion. Their desire for peer
approval and fear of rejection affected their choices, as did the model that peer behaviour provides.ss They tend to
underestimate long-term consequences, and tend to overlook alternatives. On the other hand, evidence suggests that adults
are more able to resist social and emotional influences, and are more likely to make better decisions when the stakes of the
decision are high.s¢ Diekema concludes that “the ability to think about the future, plan ahead, and anticipate future

consequences increases gradually throughout adolescence but does not peak until well into the 20s”.57

1.20 In short, the evidence from studies into adolescent decision-making suggests that our decision-making abilities continue
to develop into our mid-20s. While the logical conclusion might be to raise the voting age to, say 25 years, so that we can be
certain that we are in the best physiological condition to decide who to vote for, at the very least we can conclude that the age
should not be lowered. The question to ask is whether this ongoing physiological brain development in teenagers makes it
more difficult for 16-year-olds than 18-year-olds to “decide for themselves who should represent them and form their
government.”s8 At 18 the brain has not finished developing, but it is more developed than at 16, as is our decision-making
capability. Thus, one can say that generally 18-year-olds are more competent than 16 or 17 year olds and that the voting age of

18 is more justifiable than at 16.

1.21 Finally, we must also note the lack of public support for such a change. The current age limit for voting is entrenched
legislation, requiring a supermajority of 75% of Members of Parliament to vote to repeal it, or a majority of all voters in a
referendum.s9 This requirement is in accordance with the view that any changes to the franchise is a major constitutional
change and should only be undertaken with broad support across the existing demos. The most recent surveys in 2020 found
overwhelming support for keeping the voting age at 18 (with 70% and 88% of those surveyed agreeing that the voting age

should stay as it is).6° It is true that a minority‘s rights should not be dependent upon the agreement and goodwill of the
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majority. However, there should be a strong case for extending the franchise against such strong public opposition and we do

not believe that that case exists.

QUESTION 2.2 WHAT CHANGES, IF ANY, SHOULD BE MADE TO VOTER
ELIGIBILITY RULES?

Recommendation 2: We believe that overseas voters who have lived in New
Zealand within the last nine years should be entitled to vote

2.1 The current law in New Zealand is that all New Zealand citizens who live outside of our shores must return every three
years to keep the right to vote. All permanent residents who live outside of New Zealand also have the right to vote, but only if
they return once a year.6' This is a restrictive rule compared to other Westminster democracies. In Australia, overseas voters
are not legally required to vote (unlike those resident in Australia)é2 and the requirement for voting overseas is simply that the
voter must be an Australian citizen and be “intending to return within six years.”s3 In the United Kingdom, people can vote
from overseas if they have enrolled to vote in the United Kingdom in the last 15 years.64 After the Supreme Court of Canada
case of Frank v Canada,ss the rule is simply that overseas Canadian citizens need to have lived in Canada at some point in

their life.66

2.2 The justification for the greater restrictions on citizens living abroad is that they are less connected to the political
community that they have left and are therefore less “entitled to join its communal decision as to who will gain public
decision-making power over society.’67 Being a citizen of a country comes with the responsibility to participate with other
citizens to build the political community together.68 This building together involves legal duties (like paying tax) and
responsibilities (like exercising one’s vote dutifully). It also involves an “affiliative dimension”: forming a community and being
identified with it.6e This identification includes sharing a common civic consciousness and allegiance to the state and to one’s
fellow citizens. Together, a shared public political language, civic culture and set of values strengthens a nation’s social
cohesion.7e This is why there is an “international legal norm” that citizenship and its concomitant rights, like voting, should be

based on some “genuine connection” with the state.”!

2.3 Voters living overseas are said to lack this “genuine connection” in two ways. First, non-resident citizens are considered
less knowledgeable of the political and social issues facing their home country and thus more likely to make “uninformed”
decisions when they exercise their right to vote. Allied to this concern is the argument that it is unfair on those citizens living
within their home state to have their laws partly determined by expatriates who will not be subject to those laws. If citizens
should be obedient to laws that they voted for (directly through referenda or indirectly by voting for members of the
legislature) does not the opposite argument also apply? For example, is it unfair for those who are not subject to a tax law to

be setting that law for others?72

2.4 Secondly, expatriate citizens are less directly affected by the decisions made in their homeland. As Professor Ruth Rubio
Marin has argued, citizens abroad “...are not directly and comprehensively affected by the decisions and policies that their
participation would help to bring about even if they are likely to be affected by some of those decisions...”73 Ex-resident
citizens are not directly and comprehensively subject to their homelands laws and policies, they are not subject to its working

conditions, to its education system for their children, to its housing policies, the full extent of its tax code and so on.74

2.5 However, these arguments should not be overemphasised. Modern communication in the internet age means that any
non-resident citizen can easily stay informed with the political problems and proposed solutions in their homeland.7s Modern
transport also makes it easier for expatriate citizens to return to their homeland to see the conditions on the ground for
themselves. While it is true that expatriate citizens are not as directly affected by the laws passed in their homeland as their
resident compatriots, it would be incorrect to say that expatriates are not affected at all. Laws passed in the homeland can

have an effect on non-residents that is direct and substantial especially due to “widespread migration trends, persistent
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financial ties, ongoing military obligations, globalisation, and technological developments facilitating communication and
transportation.” In short, today’s globalised conditions allow for large numbers of expatriate citizens. These conditions also

mean that these expatriates continue to be affected by the laws passed in their homeland.77

2.6 But at some point, the connection between expatriate and their homeland becomes so tenuous that the “membership
badge in [the] political community” is lost.78 In order to keep this “membership badge” expatriates need to have some
stakeholding, consisting in longterm connections with their homeland. If expatriates intend to return to their homeland one
day, then this stakeholding can be readily demonstrated, then they have a real stake not only in the current conditions of their
country of origin, but also in its future development.7e By way of contrast, if citizens leave with no intention of returning home,

then the stakeholding that they have in their homeland is reduced significantly.

2.7 The current rules for voting as an expatriate in New Zealand ensure that there is connection between the ex-resident and
her homeland. If one returns at least once every three years to New Zealand, it is a indication that one has strong familial,
social, and/or economic ties to New Zealand. (For the same reason, granting permanent residents the right to vote is
justifiable: they have demonstrated through their application for residency that they intend to maintain their connection with
New Zealand’s political community.) However, this requirement is too restrictive. As we discussed above, physical proximity is
a poor indication of connectivity; due to the changes in technology, transport options and communication tools, you no
longer die a “social death” as soon as you emigrate from New Zealand.g The ease in which we can leave these shores works in
reverse: we can return to New Zealand in a journey of a few hours from anywhere in the globe. Emigrating does not mean you
have abandoned your connection with New Zealand, even if you have not returned for three years.8' This is perhaps even more
true for New Zealanders than others, since the OE (Overseas Experience) is common for so many young New Zealanders.
Generally young people who leave our shores do so with the express intention of returning to settle down and raise a family,

even if they do not return for some time.82

2.8 Instead of requiring our expatriates to return home every three years, the right to vote should be extended to every citizen
who leaves New Zealand and is likely to return home. One policy setting to achieve this, used by countries such as the United
Kingdom and Germany, is to use the length of time resident outside of New Zealand as a proxy for connection and for an
intention to return. Once this time has elapsed the assumption is that these expatriates have settled into a new life in a new
country and have no intention of returning home. At that point, the expatriate can be taken to have severed connection with
New Zealand’s political community, they no longer share the same political and social culture that lends itself to social
cohesion in a democracy. The length of time one must be overseas before this severance occurs will necessarily be somewhat
arbitrary. However, a rule that once one is resident away from New Zealand for nine years seems like a reasonable amount of
time. It falls between the six years in Australia and the 15 years in the United Kingdom. Furthermore, once a timespan of three
election cycles (as it is in the United Kingdom) has passed one’s intimate connection to the political issues and concerns will
probably be well severed. If an expatriate has not returned after nine years, then we can safely assume that she has moved on
and has made connections with a new country. But until those nine years are passed, there is no requirement to return to visit
every three years. And of course, losing the right to vote after nine years is not irreversible. Citizens can come back into New
Zealand and as soon as they become residents again they regain their right to vote as their connection to the New Zealand

political community has been restored.

Recommendation 3: We believe all prisoners should have the right to vote

3.1 The right of prisoners to vote has generally been restricted throughout New Zealand’s history, except for a brief period
1975-77 when all prisoners were granted the right to vote irrespective of the length of their sentence. While the law has been
changed many times since the beginning of the colony, these changes have mainly been to the severity of the restriction
rather than the more substantial questions: should all prisoners be denied the right to vote? Or only those deemed serious

offenders?8s
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3.2 As of 2020, the current law is that prisoners serving a sentence of three years or more are denied the right to vote.84 This
is in line with the advice of the Royal Commission on the Electoral System which in the 1980s put forward a compelling case
for why denying the vote to all prisoners (which was the law at the time) was unjust. The most important argument made was
that voting is a right, one that is now recognised in domestic and international instruments such as the New Zealand Bill of
Rights Act 1990 (NZBORA) and the International Covenant on Civil and Political Rights (ICCPR). Denying prisoners the right to
vote is predicated on a view of voting as a privilege which is to be granted only to those of standing in the community; those
who are in prison are excluded from membership in the political community through their own actions and thus lose the
privilege of voting.8s According to the Royal Commission, there is no reason why prisoners should lose their right to vote as
well as the rights to movement and association. Removing the right to vote is thus an extra punishment placed on prisoners
on top of imprisonment, when prisoners keep the other ordinary rights of citizens such as access to the courts and the right to

marry.g6

3.3 The Royal Commission concluded that the rule for voting from prison should be “viewed in the same way as citizens
absent overseas.” Since expatriates away for three years are seen to lose their connection to New Zealand and thus their right
to vote, those in prison for more than three years should also be seen as losing that connection to the political community.87
The Commission was correct to conclude that a full ban on prisoners’ voting was unjust, inconsistent and unreasonable. The
lack of proportionality of a full ban was convincingly demonstrated by the New Zealand High Court when it declared such a
ban as inconsistent with the NZBORA.& Removing the right to vote from prisoners serving sentences of three years or more is
also more justifiable under New Zealand’s international law obligations. For example, article 25 of the ICCPR which states that

all citizens should have the right to vote “without unreasonable restrictions.”

3.4 However, the Royal Commission’s conclusion and the current law does not go far enough. No prisoners, irrespective of
the length of their sentence, should lose the right to vote. First, the argument that prisoners should be treated the same as
expatriate New Zealanders loses its force if we believe, as we have argued above, that the voting rules for expatriate New
Zealanders should be loosened. The notion that expatriate New Zealanders lose their connection to New Zealand after three
years without returning to visit is unjustifiable, especially with the technological advances in recent decades. It is even harder
to argue that prisoners lose connection with New Zealand’s political community after three years imprisonment. In the same
way that those overseas can keep in touch through modern communications technology, prisoners now have access to news
about what is going on in the wider community through the internet as well as more traditional media outlets. Furthermore,
prisoners are able to have personal visits from friends or family far more frequently than those living overseas. Thus, there is
little reason to think that merely being in prison cuts a prisoner off from knowing about the issues and concerns of the wider

political community.

3.5 If we believe that voting is a human right, then there is no reason that that should be removed because one is a prisoner.
Once again, the punishment of prisoners can be achieved by incarceration without removing further rights - the right to vote
should not be used as an additional punishment. Even if one is more inclined to view imprisonment as primarily serving the
function of punishment rather than rehabilitation, there is no good reason to be in favour of removing the right to vote from
prisoners. The goal of punishment is still served by the loss of freedom of association and movement inherent in
imprisonment. If one views the punishment as too light, then one can lobby for longer prison sentences for offenders without

the additional punishment of removing the right to vote as well.

3.6 More fundamentally, the current rules still treat the ability to vote as a privilege that can be lost due to bad behaviour
rather than as a right. The only difference between the three-year restriction and banning all prisoners from voting is that the
bar of bad behaviour has been raised. The principle that voting is a privilege rather than a right underpins both restrictions. As
a human right, recognized as such in the NZBORA and the ICCPR, the right to vote should be available to prisoners as human
beings, and should not be lost due to bad actions (even serious crimes). As the Supreme Court of Canada has argued
“[preventing prisoners from voting] curtails the personal rights of the citizen to political expression and participation in the

political life of his or her country. It countermands the message that everyone is equally worthy and entitled to respect under
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the law.”8 For these reasons, the Ministry of Justice was correct when it argued that the granting the right to vote to those
serving three years or fewer did not answer the “significant human rights and Treaty of Waitangi issues in the current law” and

that allowing all prisoners to vote would be “entirely the best option.”s°

3.7 If we believe that voting is a human right, then there is no reason that that should be removed because one is a prisoner.
Once again, the punishment of prisoners can be achieved by incarceration without removing further rights - the right to vote
should not be used as an additional punishment. Even if one is more inclined to view imprisonment as primarily serving the
function of punishment rather than rehabilitation, there is no good reason to be in favour of removing the right to vote from
prisoners. The goal of punishment is still served by the loss of freedom of association and movement inherent in
imprisonment. If one views the punishment as too light, then one can lobby for longer prison sentences for offenders without

the additional punishment of removing the right to vote as well.

3.8 Finally, prisoners are clearly affected by the laws passed by our parliament, even when they are in prison. Laws passed not
only affect their friends and family members outside of prison, but they can also affect the conditions of prisoners (for
example, Parliament may pass laws addressing who runs the prisons, what corrections policy should be, how many
corrections staff there are, how prisoners are paid for work done and so on). Therefore, prisoners should have a say in the
make-up of the parliament which will affect them. Furthermore, unlike those aged under-18 there are not the same issues
around competency as a class. There is not the same physiological argument that prisoners are incapable of adequately

identifying and defending their own interests.o

MANDATORY VOTING

Recommendation 4: We believe that mandatory voting should not be introduced

4.1 During our oral submissions to the Panel we were asked to consider whether mandatory voting should be introduced into

New Zealand elections.

4.2 What is meant by mandatory voting? The best and closest example to us is Australia. Around 15 per cent of all
democracies have mandatory voting but Australia is the only Anglophone democracy to do so. Australia has had mandatory
voting since 1924.92 All registered voters face a fine of AUD20 if they fail to attend a voting booth on election day (and a court

appearance if the fine is unpaid).93

4.3 Thanks to the secret ballot, no voter is forced to vote for any particular party or candidate, voters are free to cast
“informal votes™ (spoilt or unmarked ballots). Many Australians turn up to the ballot box and then cast informal votes: around
five per cent of all votes cast for the House of Representatives and around three-four per cent of those cast for the Senate are

informal votes.o4

4.4 The main normative argument against mandatory voting is that voting is a right which includes the right to choose not to
vote and engage. Compelling someone to vote undermines the right to vote (but taking away one’s choice) but also breaches
one’s freedom of thought, conscience and religion.9s However, because a mandatory voting system allows one to choose not
to vote for anyone and only mandates presence at the voting booth, we believe that these arguments are weak. One can still
choose not to vote for anyone, but instead of staying away from the voting booth, one can cast an invalid or empty ballot.
Being forced to turn up at a voting booth (or to post a mail-in ballot) once every three years does not seem to be an onerous
intrusion of the state into individual liberty, and is less onerous than other mandated actions - like jury duty, or paying taxes.
However, mandatory voting does require state coercion and a reduction in the freedom of New Zealanders to tune out of
politics should they choose to do so. The question that must be asked is whether this coercion is justified. To do this we
necessarily need to look at consequentialist arguments: what benefits (and disadvantages) will likely flow from making voting

mandatory?
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4.5 The main benefit that we can confidently predict will happen if mandatory voting is introduced will be an increase in voter
turnout. When mandatory voting was introduced in Australia in 1924 voter turnout jumped from under 60% to over 90% of
the electorate. Turnout has remained above 90% ever since (with one exception - the 2022 House of Representatives election
which saw turnout of 89.82%).96 Similar figures can be seen in Belgium (an even earlier adopter of mandatory voting than
Australia) where the electoral turnout in federal elections has constantly been at or above 90% since the early 1980s.97
According to the International Institute for Democracy and Electoral Assistance, the average turnout in countries with
mandatory voting and those without has diverged since 1945. By the middle of the last decade countries with mandatory
voting enjoyed a turnout 8.7% higher than those without.9¢ As Shane Singh of the University of Georgia notes, "Quite plainly, as
compared to countries with voluntary voting, participation rates are higher on average where voting is mandated...”99
However, in order to achieve this higher turnout, there must be some penalty for failing to vote and this penalty must be seen
to be enforced.oc We would think that, in order to change the practice of those members of the New Zealand electorate who
currently do not vote, there will need to be widespread and high-profile prosecutions of those who fail to vote pour

encourager les autres for at least the first two elections with mandatory voting.

4.6 However, is mandatory voting a solution searching for a problem? Is New Zealand’s turnout in parliamentary elections so
desperately in need of increase? Internationally we have high turnout rates and our rates are increasing, not declining.
Although our turnout has not been north of 9o% since the 1984 election, in each of the last three general elections our
turnout has increased so that it now sits at around 82%." Internationally, New Zealand’s turnout is in the upper quartile
among OECD countries. In 2018, New Zealand’s turnout was the eighth highest out of 40 countries and was around ten per
cent higher than the OECD-36 average.'o2 Introducing mandatory voting may increase our turnout by a few percentage points,
perhaps to around the 90% mark (in line with Australia) but we do not think that our current turnout rates are indicative of a

weakened democracy.

4.7 More fundamentally we would ask if turnout is, by itself, a good indication of the strength of a nation’s democracy?
According to IDEA, “voter turnout is a crucial indicator of the level of citizens™ interest and participation in political
processes.” 23 But does this hold true when all citizens are forced to turn out at a polling station? Does a high turnout
legitimise the resultant government when voters are only turning out because they are legally compelled to?4 While it may be
hoped that those forced to vote would engage with the system more than they would otherwise do, the Australian evidence is
inconclusive. There are up to five times more spoiled ballots in Australian federal elections than there are in New Zealand
elections: just over one per cent of all votes cast in the 2020 General Election in New Zealand were informal or disallowed
votes.’os What can be said is that “young Australian voters do not seem to be particularly more knowledgeable about political
matter than their counterparts in voluntary voting systems.”1°6 As Associate Professor Shane Singh notes, increasing
participation among groups that would otherwise not vote “produces voting populations that are apathetic or

unknowledgeable about politics and government.”107

4.8 Furthermore, mandatory voting may exacerbate feelings of negativity and resentment in the political process itself which
may in turn lead such voters to disdain traditional politics and parties and instead vote for parties with “antidemocratic
tendencies.”©8 In Belgium the ultra-right Vlaams Block party won the 1991 election and came second in the 2019 election.
Arguably these victories were because of mandatory voting as frustrated voters voted for an extreme party when they may
have stayed at home if not compelled to attend.™o9 Singh argues that politically apathetic people who are forced to vote often
choose extremist or "anti-system” parties, which tends to benefit the far-right more than the far-left.mo Aside from political
extremism, there is also the general public’s sheer bloody-mindedness to consider. A research study conducted in the United
Kingdom found that while 50 per cent of those who didn’t vote at the 2010 General Election would be more likely to vote if it
were compulsory, 12 per cent of those who did not vote and six per cent of those who did vote in 2010 would be less likely to
vote if it were made compulsory - suggesting that some voters will react negatively when told they have to do something by
the state.™ In short, many more people would turn up to vote were they forced to by law, but whether they would be more

connected to the democratic process and whether the resulting outcomes would be more legitimate is more questionable.m2
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4.9 The best that can be said is that mandatory voting demonstrates how important voting is to society and would thus
hopefully changing society’s general attitude to voting. However, there does not seem to be much evidence that that will
happen. While mandatory voting will increase turnout, it is also likely to increase voter resentment among part of the
electorate. Further, we are not convinced that it will increase democratic engagement and legitimacy. Overall, we agree with
Prime Minister Jacinda Ardern that “You want to voters to be inclined to vote because they’re engaged and ... it's a part of
citizenship. Compulsion doesn’t achieve those aims.”™3 Ensuring that there is high voter engagement amongst the New
Zealand demos is an important goal, but we are not convinced that mandatory voting is the best way to achieve that goal. If
we are concerned about lower voter engagement and turnout, then mandatory voting will only deal with a symptom and not

the cause of this disengagement.

CONCLUSION

The Independent Electoral Review Panel's review into New Zealand’s electoral process is an excellent opportunity to
reconsider why we grant the right to vote and where the boundaries of our demos should be. We think that the voting rules in
New Zealand should allow all those affected by New Zealand’s laws, who are sufficiently competent and who are connected to
the New Zealand nation-state to be counted as part of the New Zealand demos. Therefore, we have made the following

recommendations:

1. That the voting age should remain at 18;

2. That overseas voters who have lived in New Zealand within the last nine years should be entitled
to vote; and

3. That all prisoners should have the right to vote.

We have also considered the separate issue of mandatory voting. We have concluded that the benefits of such a change do

not clearly outweigh its downsides and should therefore not be introduced.

Thank you again for this opportunity. Please do not hesitate to contact us with any questions regarding this submission.
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