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The paper in summary...
We’ve recently passed the two year anniversary of the first COVID-19 lockdown, so it’s a good time to reflect. This paper
evaluates New Zealand’s constitutional climate in light of our COVID-19 response. It’s an attempt to step back from the
weather—individual media releases, press conferences, reports, laws, regulations, and judicial decisions—and to ask
what their accumulation reveals. It does this in eight sections:
1. Constitutions: Public power and public values: Constitutions create public power, legitimise it, and limit it. It is
important to consider not only New Zealand’s formal constitution but our constitutional culture too—the norms, values
and attitudes that breathe life into the rules and procedures that grant and limit public power.
2. Crisis: Encountering COVID-19 with a short-term mindset:COVID-19 created an extraordinary, not unprecedented,
situation: outside the run of normal events but still within the realm of human experience. Language and memory matter
because “unprecedented” situations are likely to draw unprecedented responses that erode constitutional norms and
misuse otherwise necessary emergency powers.
Public opinion doesn’t generally reward good risk management, and governments fail to prepare adequately for inevitable
emergencies like pandemics. This increases the risk that safeguards fail. For example, no proactive regulations were
created under the Epidemic Preparedness Act 2006 leaving the Government reliant on problematic “Henry VIII clauses”
that bypassed Parliament.
3. Society: A rising tide of incivility: A healthy constitution depends on a healthy public square, but our response
to COVID-19 revealed a toxic public discourse. The High Court made extraordinary name suppression decisions to
protect unvaccinated applicants from “public condemnation” and to uphold the rights of a minority against the majority.
Debate and decision-making about COVID-19 often relied naively on invoking “the science” at the expense of values. The
Government’s response and public debate also lacked empathy, exacerbated divisions and diminished social cohesion.
4. Parliament: The best and worst of times: The Government’s decision to create the Epidemic Response Committee
was responsible and commendable. However, unreasonable questioning about travel expenses incurred by its Chair
and intolerance for critique of the Government reflect public failure to appreciate the constitutional importance of the
Opposition.
Parliament legislated in haste at times. The New Zealand Law Society said the rushed passage of the COVID-19 (Vaccines)
Legislation Bill was “constitutionally unsound.” There has also been a blizzard of legislation—23 Acts and over 300
regulations at 1 April 2022—leaving the public reliant on Government agencies to tell them what the law is, sometimes
wrongly.
5. Government: An extraordinary omission: In late March 2020, the Government told New Zealanders to remain
home or face arrest. The High Court found there was no legal authority for this directive, but moved on from this too
quickly. Pragmatically overlooking this startling breach erodes important safeguards on public power.
Judges also found that the Government failed to review orders made to manage pandemic conditions to ensure the
orders were still appropriate, and held that the managed isolation and quarantine (MIQ) regime was unfit for purpose in
key areas. Officials also failed to apply the relevant criteria in MIQ regulations when assessing exemption applications.
Each of these omissions undermines public confidence in the legitimacy of executive actions.
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6. Courts: Scrutiny, contingency, and judicial policy-making: The courts have played an important role in
scrutinising New Zealand’s COVID-19 response. Earlier cases reveal greater deference to Government decisions while
later cases illustrate a stricter standard of scrutiny as the public health emergency receded. There was also evidence
that Courts were tending to venture into the value-laden territory traditionally reserved for elected decision-makers who
have the democratic accountability, and therefore legitimacy, that courts lack.
7. Change: We need to talk: Our COVID-19 response has revealed and accelerated two areas of change that were
already underway: co-governance and religious freedom. We must discuss issues like these in good faith, striving to hear
each other’s hopes and aspirations.
The Waitangi Tribunal raised issues of co-governance and power sharing, saying it was not sufficient for the Crown merely
to “receive advice from [Māori] as it would that of another ‘interest group.’” Community checkpoints and roadblocks
also revealed tensions. Rights to practise religious beliefs fell off the Government’s radar when passing key COVID-19
legislation, absent from officials’ analysis and Parliamentary inquiry, and submerged in Court cases over lockdowns.
8. Conclusion: Assessing cumulative effects on the constitutional climate: The mechanisms and procedures of
the formal constitution have generally served us well over the past two years. The Courts heard significant cases, there
is solid institutional commitment to key norms like Select Committee review of legislation, and the Epidemic Response
Committee was a stellar example of an adaptable system giving new form to enduring constitutional principles.
But there are other areas where we should do better. Most fundamentally, the culture that breathes life into the formal
constitution is melting in places. We need to revitalise it by:
1. promoting better public discourse and genuine dialogue, making space for values not just technocracy and
demonstrating a commitment to civility;
2. taking a much longer-term view, backwards and forwards. That means learning the lessons of history, and
preparing adequately for the inevitable next crisis;
3. paying attention to our leaders’ character and their capacity to empathise with minorities affected by their
decisions;
4. healing and coming together to overcome the “social virus” of polarisation. That means reaffirming our
commitment to a healthy constitutional culture, and to each other, while there’s still time.
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INTRODUCTION
Crisis can be clarifying. Moments of testing can become
moments of truth, revealing and changing who we are—
and that’s true of nations as well as of individuals. At the
time of writing, we’ve just marked the second anniversary
of New Zealand’s first COVID-19 lockdown, the point most
of us became fully aware of the unfolding crisis that has
not only punctuated but dominated the last two years,
the effects of which seem likely to reverberate well into
the future. So it’s a good time to reflect and to take stock
of the effect of COVID-19 on us.
I hope to contribute to that stock-take by evaluating
New Zealand’s constitutional climate in light of our
COVID-19 response. It’s an attempt to step back from the
weather—individual media releases, press conferences,
reports, laws, regulations, and judicial decisions—and
to ask what’s happening to the climate. What does
the accumulation of all those individual activities and
decisions reveal? Two years is long enough to start to
see patterns emerging, and early enough to inform
the decisions we still have to make. It’s an opportunity
to identify where we can celebrate our constitution in
action, and where we can do better.
I’ll consider not only New Zealand’s formal constitution
but our constitutional culture too—the norms, values
and attitudes that breathe life into the rules and
procedures that grant and limit public power. The formal
and cultural aspects of our constitution are intertwined
and together they reflect and reshape who we are as a
nation, now and in the future.
I’m going to do this in eight main sections:
1. Constitutions: Public power and public values,
which defines what is constitutional, addresses the
relationship between the formal and cultural aspects of
our constitution, and speaks to the constitution’s fragility;
2. Crisis: Encountering COVID-19 with a shortterm mindset, which argues that the pandemic wasn’t
actually unprecedented, considers the dangers inherent
in emergency powers, and addresses our national failure
to plan for inevitable emergencies;
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3. Society: A rising tide of incivility, which argues
that our public discourse is toxic and twisted, and that
our COVID-19 response has amplified concerns about
exclusion and distrust;
4. Parliament: The best and worst of times, which
celebrates the Epidemic Response Committee, argues
for the constitutional importance of the Opposition,
highlights ongoing issues with the use of urgency, and
raises rule of law concerns about reliance on Government
pronouncements;
5. Government: An extraordinary omission, which
addresses the extraordinary and unlawful nature of New
Zealand’s initial lockdown, considers other significant
omissions, notes failures to maintain parts of the
statutory and regulatory regime, and areas where public
officials’ response could improve;
6. Courts: Scrutiny, contingency, and judicial policymaking, which evaluates the courts’ important role over
the last two years, but also notes changes in judicial
posture and argues their role should not be extended;
7. Change: We need to talk, which discusses two
particular, and particularly difficult, areas that exemplify
how constitutional change happens in New Zealand and
that have been amplified by our COVID-19 response,
namely co-governance and religious freedom; and
8. Conclusion: Assessing cumulative effects on the
constitutional climate, which argues that we need
to address individual changes before they add up to
a radically different constitutional environment, while
there’s still time.
This paper has its limitations. First, it’s speaking into a
developing situation.1 Policies and laws are still changing,
cases are still proceeding through the courts, social
expectations are still in flux, and things are often clearer
in hindsight. Second, a broad overview is a strength,
allowing you to see trends and contours, but it can be a
weakness if you miss the trees for the woods. So, lastly, to
manage the risks of flux and of breadth I’ve focused more
on what’s already been determined in some reasonably
authoritative way, such as an official report or a court
decision. It means that I have comparatively little to say
about important issues that are yet to be challenged
in court, or the debate over whether the Government
requisitioned private companies’ rapid antigen tests,2 so
my account will need to be extended over time.
1

My overall assessment is that the constitutional climate
is changing in ways that don’t bode well for the future.
In many cases that’s due to long-running trends and
weaknesses that our COVID-19 response has highlighted,
amplified, or accelerated, such as a broken public
discourse and short-term thinking. It’s also due to
particular decisions that were made during the crisis.
But, like the Waitangi Tribunal in its COVID-19 report,
I want to acknowledge the many good public health
decisions that were made and the incredibly difficult
circumstances that the Government and other decisionmakers confronted especially in the early days of the
pandemic. Also like the Tribunal, I think there were clear
failures and areas where we need to improve.3 No matter
how successful our public health response, it should not
prevent us from honestly and maturely acknowledging
where our constitutional response could and should
have been better, and openly discussing whether our
changing constitutional climate reflects the country we
want to be. Some of these conversations will be difficult,
but they can also be an opportunity to grow together
through the challenges ahead. This paper is offered in
that hope.
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1. CONSTITUTIONS: PUBLIC
POWER AND PUBLIC VALUES
Constitutions are about public power. They create power,
legitimise it, and limit it. They allow the police to arrest
you, but only in accordance with law. They validate
taxation and public spending on goods that benefit us
all like roads and hospitals. And they give everyone a
say in choosing the people who will exercise that power
for our common good. Constitutions can be defined
narrowly and formally, as a set of rules, or they can be
defined more generously, as the rules plus the culture
and national characteristics that give rise to those rules
and embody them.4
Justifying a more generous interpretation, the former
Chief Justice of the Supreme Court, Dame Sian Elias,
once said: “It is a mistake to see a constitution as a
system of rules. Constitutional observance depends on
a constitutional culture built on shared principles.”5 In
a similar vein, Professor Matthew Palmer, now a High
Court judge, describes a constitution as “made up of
the structures, processes, principles, rules, conventions
and even culture that constitute the ways in which
government power is exercised.”6

Although they’re power-full, constitutions are also
vulnerable. As Dame Sian Elias said in another public
address, our constitution is “fragile.” She went on to say:
“It is like a cats’-cradle. It is easy to move a strand here
and not realise the damage that is done there. It requires
constant vigilance by everyone.”8 This combination
of authority and fragility is what makes constitutional
conversations so important. The constitution has the
authority to structure our society and our individual
lives, even and ultimately to coerce us with force, and
yet it depends on the people who operate it and their
willingness to uphold and enhance it rather than to
ignore or subvert it. Our constitution is resilient, but not
infinitely so.
My task in this paper is not to survey New Zealand’s
constitution exhaustively—I won’t attempt to list
our constitutional values, for example. Rather, it’s
to illuminate the importance of the constitution and
constitutional observance, and assess how we have fared
lately, starting with our first encounter with COVID-19.

Whether you prefer a narrower or more generous
definition, assessing the constitutional climate means
examining not only the institutional arrangements and
the formal rules that structure the exercise of power,
but also the wider culture in which they’re exercised and
what Dame Sian Elias called “constitutional observance.”
That means politics, and not just law, is in play, and
so too are broader questions of values, morality, and
legitimacy. Constitutions and our observance of and
conversations about them are concerned not just with
what is technically lawful or formally correct, but with
what is right. And what is right is perennially debated and
disputed—different societies constitute and distribute
power differently—so we must ask what we believe to
be right and whether our constitution reflects that belief.
Because they involve these questions of values and the
exercise of power, the character of constitutional actors
is also relevant—most obviously, politicians and judges,
but also public servants and officials.7
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2. CRISIS: ENCOUNTERING
COVID-19 WITH A SHORT-TERM
MINDSET
An unprecedented use of
“unprecedented”
COVID-19 is widely described as an “unprecedented”
crisis. To give a few examples, the Ministry of Justice
said that we faced “an unprecedented public health
emergency” when it analysed the COVID-19 Public Health
Response Bill (CPHR Bill).9 The High Court said we were
in “a time of unprecedented public crisis” in an MIQ
case.10 The Attorney-General, David Parker, describing
the Government’s response to a conference on public
law, said that we faced “unprecedented challenges.”11
Though this usage is wide, it is wrong. Or, at best, it’s
true only in a narrow and not very helpful sense, as when
the Prime Minister said, “this event is unprecedented
in New Zealand’s history. Never before have we sought
to shut down our country in the space of 48 hours.”12
In that narrow sense, we hadn’t encountered COVID-19
before and we hadn’t taken the exact steps in response
that we have in the last two years so, yes, there’s some
truth in this description. But it’s also short-sighted and
ahistorical.
Others have taken a more historically informed view.
The Waitangi Tribunal suggested that Māori tolerance
for the Government’s suspension of tangihanga during
lockdown might owe something to collective memories
of the Spanish Flu and its impacts on Māori.13 The High
Court in another case noted that nearly 9,000 New
Zealanders died of the Spanish Flu in just two months,
pointed out that earlier legislation similar to the powers
used to impose the first lockdown in 2020 had been “used
to similar effect over large portions of the country”, and
described the use of lockdown powers as “extraordinary”
but “not wholly unprecedented.”14 The Ministry of
Justice, vetting the COVID-19 Public Health Response
Amendment Bill, also used “extraordinary” rather than
“unprecedented” when describing the pandemic.15
There’s also historical precedent for the creation and
invocation of emergency powers in other contexts.
Professor Janet McLean QC and her co-authors point
to the Public Safety Conservation Act 1932, used “to
declare a state of emergency in order to send troops
Maxim Institute Issues Paper

in to break up the waterfront strike” in 1951, and the
“notorious” Economic Stabilisation Act 1948, “invoked
by Prime Minister Robert Muldoon to freeze wages and
prices without the scrutiny of Parliament in 1984.”16
Emergencies, and the use and abuse of emergency
powers, are by definition unusual but within human
experience and most people’s living memory.
Language matters because it reflects and shapes our
attitudes and our actions. “Unprecedented” situations are
likely to draw unprecedented responses, like a suggestion
that the Official Information Act be suspended as part
of the pandemic response.17 “Extraordinary” situations
might receive a more balanced response, one that
recognises we’ve departed from what is usual but that
we’re still within the realm of human experience, that the
values and safeguards that inform our constitution and
our society are still relevant—indeed, more relevant than
ever, even if exceptional circumstances might alter their
expression. Our constitution represents our collective
memory of past ways of structuring public power and
preventing its abuse, including in emergencies, and an
ahistorical response creates a risk of constitutional loss
or breach. History and memory were lacking in important
parts of our COVID-19 response. We need them to
safeguard our constitution, and us.

Protecting ourselves from emergency
powers
Because emergencies are not unprecedented, we know
that we need emergency powers to manage them.
Some of these powers can be prepared in advance,
like the Epidemic Preparedness Act 2006, and some
will be responses to specific emergencies, like the
COVID-19 Public Health Response Act 2020 (CPHR Act).
Emergency powers are important, but also carry risks;
for example, that they outlive their original justification
and are misused, as was the case with the Economic
Stabilisation Act, or that they are extended beyond
their original scope, as in reports that Australian police
used COVID-19 contact tracing data to solve unrelated
crimes.18 So we need safeguards to prevent misuse of
emergency powers, which in the last two years have been
found in two main places: the CPHR Act itself, and the
functions of the Regulations Review Committee.
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Safeguards in the CPHR Act
We should celebrate the multiple safeguards in the
CPHR Act, which since May 2020 is the main legislation
governing our COVID-19 response. These safeguards
include:
• automatic repeal of the Act after 90 days, unless
renewed by Parliament (section 3);
• conditions that Ministers must satisfy before
making COVID-19 orders, including that she or
he must have regard to the Director-General of
Health’s advice, must be satisfied that rights
in the New Zealand Bill of Rights Act 1990 (Bill
of Rights Act) are not limited or that the limits
are justifiable, must consult the Prime Minister,
Minister of Health and Minister of Justice, and
must be satisfied that the order is appropriate to
achieve the Act’s purpose of supporting a public
health response to COVID-19 (section 9);
• conditions that the Director-General must satisfy
before making COVID-19 orders, including that it
may only apply within defined boundaries, and he
or she must be satisfied that the order is urgently
needed to prevent or contain an outbreak or the
spread of COVID-19, must be satisfied that Bill of
Rights Act rights are not limited or that the limits
are justifiable, and must be satisfied that the order
is appropriate to achieve the Act’s purpose of
supporting a public health response to COVID-19
(section 10);
• COVID-19 orders can be disallowed by Parliament
(sections 11(5) and 11AB(5));
• the Director-General’s COVID-19 orders expire
after one month, unless extended (section 14(4));
• Ministers and the Director-General must keep
their orders under review (section 14(5));
• COVID-19 orders are revoked unless approved by
Parliament within 10 sitting days or 60 days after
the order was made (section 16);
• information collected for contact tracing,
vaccination status, or other purposes of the Act
can only be used for those purposes (sections 34A
and 34B).
However, speaking particularly about the 90 day review
requirement, the Legislation Design and Advisory
Committee pointed out that “ex-post” safeguards like
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these are not “a substitute for good legislative design
up front.”19 Nor are they a substitute for good process.20
It’s worth noting that the CPHR Act was passed under
urgency, without the usual Select Committee scrutiny
before its second reading. Recognising this, the Act was
sent for post-enactment scrutiny by Parliament’s Finance
and Expenditure Committee. Perhaps post-enactment
scrutiny was the best that could be managed in the
circumstances. Critics argued otherwise, but assuming
the need for urgency was justified, this commitment to
Committee review should be applauded.21
Nevertheless, the choice of that Committee was odd given
that its remit is focused on economic and fiscal matters.22
It’s particularly odd given the existence of the speciallyconstituted Epidemic Response Committee,23 and the
regular Governance and Administration Committee which
has a remit to consider “civil defence and emergency
management.”24 This choice of Committee looks
unfortunately like the Government made a calculated
decision to give the Inquiry to the Government-controlled
Finance and Expenditure Committee rather than the
Opposition-controlled Epidemic Response Committee,
and takes some of the gloss off the message otherwise
sent by the Act’s inclusion of robust safeguards.

The Regulations Review Committee
The Regulations Review Committee provides another
important safeguard on COVID-19 emergency response
powers. Much of the Government’s response takes the
form of regulations (Orders) made under the CPHR
Act. This Committee scrutinises the regulations, raises
concerns with Ministers and officials, and reports to
Parliament who has the power to disallow the order.
Gabor Hellyer, a Principal Clerk of Committee, wrote in
February 2021 that the Committee:25
made a real and significant contribution … working
constructively with departments, ministers and other
committees on areas for improvement. In many cases,
regulations were amended in response to its scrutiny, and
the committee reported that the quality of regulations
increased significantly over time.

Muted safeguards
Ultimately, however, many of these safeguards are muted
in our Westminster democracy with the strong party
discipline engendered by MMP, when the Government
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also controls Parliament and especially when one party
has an outright majority as is currently the case. The
Government can use its majority to choose its preferred
Select Committee to review legislation. The CPHR Act
must be renewed every 90 days, but the Government
automatically has the numbers to do that. COVID-19
orders can be disallowed by Parliament, but the
Government automatically has the numbers to block
that. Safeguards like these are real and important, but
they may be unevenly applied at times and are only as
good as the people operating them.

Failure to plan, planning to fail
Anticipating what could go wrong and preparing for it
is one of government’s jobs. It also has constitutional
implications—identifying risk in advance gives us more
opportunity to craft appropriate solutions that, for
example, follow robust processes and respect our rights
and freedoms. However, governments of all stripes
have failed to prepare an adequate legal response to
emergencies, and all of us are responsible for it.
The Epidemic Preparedness Act was passed in response to
“bird flu” and confers “sweeping emergency management
powers on the executive branch of the Government
in times of crisis.”26 It allows the Government to act
proactively to create regulations that “lie dormant” until
an emergency occurs, called Prospective Modification
Orders (PMOs). However, in February this year the High
Court found that, “Not a single PMO has been created
since the Act came into force in 2006. As a result,
all modification orders in response to the COVID-19
pandemic have been IMOs [Immediate Modification
Orders, also made under the Act].”27 Failing to prepare
for emergencies increases the risk that safeguards are
bypassed and systems are abused.
Even more concerningly, IMOs are a type of regulation
known as “Henry VIII” clauses, named not for the titular
monarch’s girth or propensity to accumulate wives, but
for his alleged proclivity to try to bypass Parliament and
rule by decree.28 IMOs allow a Minister to make an order
to “modify any requirement or restriction imposed by the
enactment” she or he is responsible for.29 This degree of
flexibility and enhanced executive power can support
a pragmatic response to emergencies that, if used
responsibly, can safeguard society and our constitutional
order more generally. However, it carries the risk of
undermining one of our most fundamental constitutional
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principles: that Parliament, legitimised by and
accountable to voters, passes our laws, not Government.
Successive Governments’ failure to create appropriate
PMOs over the last 15 years has left us vulnerable to the
inappropriate use of IMOs and their sweeping powers.
This is part of a broader trend. The High Court found
that the provisions of the Medicines Act 1981 used to
approve the Pfizer vaccine for use in New Zealand were
out of date: “inapt“, unclear and incoherent”, and “an
accident waiting to happen.”30 The CPHR Act allows
the Government to make COVID-19 orders (secondary
legislation) that are inconsistent with the Health Act or
“any other enactment relevant to the subject matter of
the order” (primary legislation).31 This reverses the usual
priority of primary and secondary legislation, presumably
because those statutes were unfit for COVID-19 purposes.
Sir Peter Gluckman, former Chief Science Advisor to the
Prime Minister, and Dr Anne Bardsley, wrote:32
The COVID-19 pandemic is a salient example of a rare event in
terms of extreme impact, but one that was in many respects
very predictable. Like many other countries, the New Zealand
Government found itself relatively unprepared for pandemic
human disease, despite epidemiologists predicting for years
the inevitability of a human viral pandemic of at least the
scale of the current coronavirus crisis.

We’re not very good at risk management, tending
instead to launch “inquiries, commissions and postmortems after high-profile events, often with political
rather than learning motives.”33 Gluckman and Bardsley
point out that there are good reasons for this, like
political disincentives to spend time and taxpayer
money on something that may never happen and the
sheer complexity and unpredictability of such events.34
They also point to broader cultural factors: “the general
short-termism that dominates the policy community and
within New Zealand society.”35
So while governments have let us down by failing to
prepare appropriate emergency legislation, we’ve
let them down by failing to create a political climate
that would encourage and reward that approach. Our
combined failure leaves us vulnerable to constitutional
erosion.
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3. SOCIETY: A RISING TIDE OF
INCIVILITY
As I’ve said earlier, I think the values and principles we
bring to bear on the constitution and how we put it and
them into action matter as much for an assessment of
constitutional climate as the formal or technical rules of
the constitution. Those values and principles are revealed
and shaped in the way we conduct constitutional
conversations, in how we use public power for and
against each other, and in whether and how we comply
with that power or react against it. I’ll address each of
these in turn.

A toxic and twisted public discourse
Constitutions and constitutional observance are closely
entwined with public discourse. Freedoms of thought,
expression and belief are central constitutional values,
reflected in our case in the Bill of Rights Act. A healthy
constitutional culture depends on a healthy public
square. On this score, I think we should be gravely
concerned. We have an increasingly toxic discourse that
threatens and diminishes people, and a twisted discourse
that obscures genuine discussion of values.

A toxic discourse
It’s almost de rigeur to complain about public debate
these days, so don’t just take my word for it—take the
word of High Court judges.
Our courts adhere to the principle of open justice which,
among other things, means that name suppression
should be a rare exception—what is done in court should
be public, not secret. Yet name suppression orders have
been granted in three COVID-19 hearings. In Four Aviation
Security Service Employees, Cooke J heard a challenge
to the legality of an order imposing a vaccine mandate.
Ordering suppression of the applicants’ identities, he said
this was necessary to avoid a “significant risk of publicity”
that “could cause hardship in the current environment.”36
It’s worth setting out his remarks in full:37
In recent times there has been a very strong emphasis on
vaccination, and the benefits of as many New Zealanders
as possible being vaccinated for the overall public good. It
is a matter of observation that in public discourse those who
are not in favour of vaccination can be subject to criticism,
and at times public condemnation. Within that environment
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the Court plays an important role. The issue that is raised
by the applicants in this challenge is clearly a legitimate
one to raise with the Court. A fundamental right in the Bill
of Rights is being limited. In their affidavits the applicants
have explained why they did not wish to be vaccinated, and
the reasons that they have put forward are understandable,
particularly in specific cases. They have lost their
employment as a consequence of the challenged measures.
It may also be appropriate to record that the applicants
have been on the front line in the public health response to
COVID-19, including when deployed in managed isolation
facilities, putting themselves at risk for the public benefit.
Their evidence also describes the difficult circumstances
they have had to face, including in those facilities. They
should not be thought of as any less committed to the
community than any other New Zealander.
The function of the Court is to ensure that the rights of
minority groups are properly protected when measures such
as those in issue are implemented, including measures that
appear to have widespread public support. The Court must
ensure that the rule of law is observed. There should also be
no doubt that persons in the position of the applicants have
the right to access the Court to challenge the legitimacy
of the measures imposed. The right of access to the Court
is fundamental to the very legitimacy of the measures
implemented.

Cooke J’s conclusion that the suppression order was
required “notwithstanding the importance of open
justice” illustrates just how unbalanced he thought
COVID-related discourse had become. In fact, he went
even further, stating that the order was made in part to
“emphasise the importance of access to the Court for
those adversely affected by measures that are perceived
to be in the wider public interest.”38
In Four Midwives, Palmer J also heard a challenge to an
order imposing a vaccine mandate and reached a similar
conclusion. He anonymised the applicant midwives and
sealed their court file “to preserve their effective exercise
of the right of access to justice, in light of concerns for
them and their family members deriving from current
social division.”39 Towards the conclusion of his decision,
he recorded:40
It is quite clear that the issue of vaccination against
COVID-19 has become a socially divisive issue in New
Zealand, arousing strongly expressed views on both sides.
Sadly, the applicants’ concerns about bullying, harassment,
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and vilification of themselves and their family members may
have foundation. I do not entirely discount the possibility
of physical or professional consequences for them, in the
current climate.

The Employment Court reached a similar conclusion
in WXN, ordering permanent non-publication of
the plaintiff’s name and identifying details given the
“significant public interest” in mandatory vaccination
and “a risk of unfair criticism.”41
These are extraordinary decisions. It is deeply troubling
that the courts thought the tenor of public debate was so
grim that it needed not only to suppress identities but to
explicitly affirm citizens’ lawful rights to access the courts
and challenge Government actions. A toxic discourse is
incompatible with a healthy constitutional culture.

A twisted discourse
Our public discourse has been distorted in other ways
too. Much of the debate about COVID-19 and our
response to it has been technocratic and scientific.
Trusting “the science” and being “pro-science” have
quickly acquired enormous explanatory and justificatory
power (and being “anti-science” has become a term of
abuse). For example, the Waitangi Tribunal considered
that the Government should have adopted a different
vaccination rollout strategy, one that prioritised Māori.
Responding to implicit concerns that this might have
sparked “a racist backlash”, the Tribunal asserted: “The
Crown could have easily justified it on the basis that it was
science.”42 Not only does this seem unduly optimistic—
it’s hard to imagine actual racists standing down in the
face of science—but it reveals a somewhat naïve belief
that invoking science will solve our disagreements, as
though science is never partial, contested, or open to
interpretation.
This isn’t an argument against science, but an argument
for the appropriate use of science. Not only does science
develop and change (for example, there was no COVID-19
vaccine at the start of the pandemic), but it must not be
used to crowd out debate about values or, even worse, as
some sort of supposedly neutral and value-free calculus
that infallibly reveals the right answer to public policy
questions. Not only is that impossible, it would stunt our
society. We need more engagement with values, not less.
After all, values have driven our COVID-19 response, as
when the Attorney-General asserted that there’s “a fair
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expectation that all who can [be vaccinated], should”.43
That kind of statement, and the legal and policy
commitments that follow it, represent a set of values,
beliefs, and practical judgments that should be up for
debate. “A constitution needs values,” said Dame Sian
Elias.44 We can’t afford to leave them out of discussion.

Exclusion and distrust
Crises can unite us but they can also divide. Both have
constitutional implications. Unity strengthens and
legitimises our constitutional framework (though if
taken to extremes, like blind trust in government action,
unity can undermine it). Division creates distrust and
delegitimises our constitutional framework, eroding
public confidence that the rules we use to distribute
power are fair and that they’re being used with everyone’s
best interests at heart. We’ve experienced both unity and
division in the last two years: first, unity, when the “team
of five million” came together in 2020 to protect each
other from the first wave of COVID-19; and, more recently,
division, when the Prime Minister matter-of-factly agreed
that her Government’s policies were creating a two-tier
society.45
There are probably no easy choices for Governments
facing crises, and much of the time they will be
choosing the lesser of two evils or simply trying to
balance irreconcilable viewpoints. Inevitably, there will
be people who disagree with their decisions whatever
they do. On one hand, some people would have wanted
the Government to go further than it did, and exclude
unvaccinated New Zealanders from more activities in
order to reduce the risks of COVID-19 transmission and
attendant social harms. On the other hand, some people
thought they went too far and were unduly restrictive.
And there will be those in the middle, who trusted the
Government because it acted as it did and would have
lost trust had it done otherwise. Whichever way the
Government went, some degree of division and distrust
was almost certainly unavoidable.
So it would be wrong to critique the consequences of
every decision, especially when they have to be made
under constraints and under incredible pressure.
On vaccination-related constraints, for example,
one study found that “many vaccine-resistant [as
opposed to vaccine-hesitant] adults had histories of
adverse experiences during childhood” that would
have “contributed to a lifelong legacy of mistrust in
8

authorities.”46 But those decisions’ consequences are
relevant even when they’re undesired—social distrust
has real cultural and constitutional implications that
we should acknowledge even if it’s hard to avoid—and
everyone, not just the vaccine-resistant, watched the
way the Government made its decisions and lived with
the consequences. On that score, there were aspects
of the Government’s response and of broader social
attitudes that made things worse than they needed to be.
First, prevailing attitudes stoked division. In addition
to the Prime Minister’s position on creating a two-tier
society, the official attitude was exemplified by the
Attorney-General when he spoke confidently of requiring
“the unwilling to do what the many were or would do of
their own volition.” If they would not, he said, “there will
be things you miss out on” because “we should not let the
choices of a few hold-back [sic] New Zealand’s progress
towards a safer and freer future.”47 He nodded briefly
to the complexity of weighing “public goods against
individual rights,” but spared little thought and even less
empathy for the plight of those who, for whatever reason,
were hesitant or unwilling to comply with Government
decisions. Whether on their own initiative or taking
their lead from the Government, the public attitude was
also, on the whole, light on empathy and punitive in its
tone towards the hesitant, the sceptical, or the merely
questioning, as was demonstrated by the High Court’s
name suppression decisions discussed earlier.
This is directly contrary to the study on vaccine
resistance discussed above, which concluded that
an effective pandemic response should not “scorn or
belittle vaccine-resistant people, but rather attempt
to glean a deeper understanding on ‘where they’re
coming from’ and try to address their concerns without
judgement.” So we shouldn’t be surprised to find that, in
the words of sociologist Professor Paul Spoonley, “we’ve
radicalised people” as a result of the “social mistrust,
lack of sympathy and degree of condemnation from
people who are vaccinated towards those that aren’t.”48
In fact, a recent survey found that 72 percent of New
Zealanders think we are more divided now than we were
a year ago, and the Human Rights Commission has seen a
doubling in complaints from people experiencing public
abuse. “People are really stressed and angry.”49 Perhaps
the combination of Government and public attitudes
explains the reported levels of support for the antimandate and anti-vaccine protest outside Parliament in
February 2022—at one stage, polling found 30 percent
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of New Zealanders supported the protest even though
only five percent of eligible adults were unvaccinated.50
Second, it’s harder to trust when we suspect people aren’t
being straight with us. Revelations that the Government
attempted to brief prominent “Covid commentators” to
improve its public image don’t inspire confidence.51 This
appears to be part of a broader trend to create favourable
public narratives, with senior journalists writing that
despite promises of transparency, “this Government
is one of the most thin-skinned and secretive I have
experienced”,52 and that our public service is “obstructive
and deliberately untransparent.”53 Both journalists
lament Ministers’ unwillingness to answer questions and
the misuse of the Official Information Act.
Third, recent judicial decisions have also revealed issues
likely to intensify distrust among Māori. Māori are at
much greater risk of worse outcomes as a result of
COVID-19. For example, the Waitangi Tribunal recorded
that:* “Maaori had a 2.5 times greater likelihood of
hospitalisation than non-Maaori, non-Pacific, people.
This meant that a 59-year-old Maaori patient with
COVID-19 and no co-morbidities had the same risk of
hospitalisation as an 80-year-old Paakehaa.”54 Despite
known risk factors, such as higher Māori rates of preexisting health conditions and over-crowded housing,
and reduced access to medical services,55 the Tribunal
concluded that some of the Government’s policy choices
had breached the Treaty of Waitangi, such as its decision
to abandon the 90 percent vaccination target as a
condition of moving to the “traffic light system” with the
result that Māori were at greater risk of COVID-19 infection
thanks to their lower vaccination rates.56 It seems
inevitable that Māori trust in Government will decline
given the health disparities the Tribunal described.
Further, in an application by Whānau Ora providers for
individual health data (to deliver vaccination services to
unvaccinated or partially vaccinated Māori), the Court
noted strong concerns that releasing this data without
consent would undermine patients’ trust in the health
system but nonetheless required the Crown to reconsider
its decision not to release it—a move which may intensify
distrust of the courts and the system more generally.57

* The Tribunal’s report forms part of its wider inquiry into Health and Services
Outcomes, which is governed by accessibility protocols to enable tāngatā
whaikaha (Māori with a lived experience of disability) to participate fully. These
protocols include the use of double vowels rather than tohutō (macrons).
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Finally, there have been avoidable flaws in the lawmaking process which are likely to undermine public
trust in the laws themselves as well as those who make
them. For example, the COVID-19 (Vaccines) Legislation
Bill was rushed through Parliament in just one day,
allowing no opportunity for Select Committee scrutiny
or public deliberation. As law Professor Andrew Geddis
said, “legislation that allows the state to say ‘put this
in your body or else largely forgo social interactions’ is
a big step. And it’s one that ought to be taken with due
respect; given time for proper scrutiny and debate, with
input from an informed public.” This respect was lacking.
As Professor Geddis went on to say, “if you were trying to
construct a lawmaking process to set off the conspiracy
minded and undermine the social licence needed for
success, it would look something like this.”58
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4. PARLIAMENT: THE BEST AND
WORST OF TIMES
Parliament’s performance over the last couple of years
has been a mixed bag. Before I elaborate on this, let’s
begin with what “Parliament” means. Technically,
Parliament is composed of the House of Representatives
(members of Parliament) plus the Sovereign (via her
representative, the Governor-General). I’m going to
use “Parliament” in the usual looser way to refer to the
House and its members, institutions and procedures.
Parliament is our ultimate law-making authority, but in
our MMP Westminster constitution it is controlled by the
Government of the day. While all the political parties in
Parliament are responsible for law-making, we also need
to consider separately the roles of the Government as it
controls the House, and the Opposition parties as they
respond. Let’s start with the positives.

The Epidemic Response Committee
The Epidemic Response Committee has deservedly been
acknowledged as a highlight of Parliament’s pandemic
response. Parliament was suspended because of the
pandemic; recognising that this put a substantial hole
in our leading democratic institution, the Government
responsibly and commendably created the Epidemic
Response Committee to scrutinise its activities. With a
majority of Opposition MPs and chaired by the Leader
of the Opposition, the Committee had wide powers to
summons documents and require individuals to appear
before it.
It was a success during the pandemic, with Hellyer
commenting on the quality of dialogue with Ministers
who appeared before it, and unprecedented public
interest in its proceedings: the Committee “racked up
over 3 million views on Parliament’s Facebook and Vimeo
channels, but it is estimated that this only accounts
for 10-20% of all viewership.” This level of engagement
probably indicates that the Committee’s existence and
conduct contributed to increased public confidence in
the pandemic response.59
The Committee’s success also endured beyond the
immediate crisis and its short existence. It positively
influenced the Standing Orders Committee, who
encouraged greater engagement with Select Committees
generally on the strength of experience with the Epidemic
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Response Committee.60 As Hellyer points out, it “was not
without contentious moments” and its disestablishment
was controversial.61 Still, as Sir Peter Gluckman said
in an interview, the Committee “was the most brilliant
illustration of what a good modern democracy could
do.”62

The importance of Opposition
The Epidemic Response Committee highlighted the
importance of Opposition in Parliament, and also limits
to the public’s appetite for and appreciation of it. The
Leader of the Opposition at the time, Simon Bridges,
faced extensive questioning from journalists over the
expense of his travel from his constituency of Tauranga
to Wellington for Committee business.63 This critique is
remarkable given the significance of his role as Committee
chair, and reflects a fundamental failure to appreciate the
importance of the Opposition as one of the chief ways
governments are scrutinised and held accountable.
Our system is adversarial. There are, of course, advantages
and disadvantages to this, but on balance the system
serves us incredibly well. It ensures that Governments,
who set the law-making agenda and control the full
reach and weight of the state, are tested, required to
explain rather than merely impose, and accountable.
This protects us from the abuse of power. It’s why being
the Opposition is an important constitutional role in its
own right, not simply a form of purgatory for politicians
waiting for their turn to hold the reins of power.
It’s hard to switch between an adversarial stance and
a collaborative one at the best of times. Normally, the
virtue of civility and an appreciation for our shared
interests and the institutions of Parliament help us move
between those postures. In the unusual circumstances
of the pandemic, a particularly fine balance between
the two was required and not always appreciated.
Bridges was also critiqued here; airing concerns over
the Government’s performance, he faced a backlash
from a public that was not in the mood to hear these
sorts of queries.64 It’s difficult to do the necessary job
of Opposition in a climate of stifling consensus. That
doesn’t mean we should encourage mindless critique;
the mantra that “the Opposition’s job is to oppose” is
unhelpful if presented as a licence to be obstructive.
But we should retain a healthy respect for those who ask
questions, even and especially when we may not want to
hear them.
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The faster you go, the bigger the
mess
Crises require rapid responses. We don’t always have the
luxury of time to follow usual protocols, especially if we’re
underprepared as the earlier discussion of the Epidemic
Response Act suggested. So there are times when
we need our law-makers to act fast; but even in these
cases, speed carries risks—that mistakes are made,
circumstances are overlooked, or power is abused. Some
of these risks have been handled well, and others have
not.
The CPHR Act, as already noted, was passed under
urgency and therefore sent for post-enactment Select
Committee review. This is a good example of a risk
handled well. The subsequent COVID-19 (Vaccinations)
Legislation Bill is not. The Ministry of Justice, reviewing
the Bill for consistency with the Bill of Rights Act, said
this:65
We have not yet received a final version of the Bill. This
advice has been prepared in relation to the latest version
of the Bill … This advice has been prepared in an extremely
short timeframe due to late receipt of the Bill that was not in

of the policy and legislative process. … there appears
to be an ever increasing expectation that all legislation
can be expedited all at once.”69 Again, the point is not
that there is bad faith involved. Instead, these indicators
suggest either that the broader law-making process is
under unreasonable pressure, or that there’s insufficient
appreciation of the need to follow a good process, or
both. It’s worth recalling that in an early stage of the
pandemic response, Parliament acting under urgency
passed the wrong version of a Bill that accidentally
created a loan scheme for businesses.70

Ruling on the throne
Whether you can use the toilet at a friend’s house is
probably not the most obvious constitutional issue. But
the official disagreement about this illustrated concern
about the rule of law amid the blizzard of COVID-19
laws and orders. The rule of law means, originally, that
laws rule, not individuals; that Parliament rules by law,
not the King by decree. Laws must therefore be publicly
accessible to and reasonably understandable by the
people they’re meant to govern.71 So when the people
who make the laws and enforce them disagree about
what they mean, what’s a citizen to do?

compliance with Cabinet Office Guidance.

This is about as bad as it gets in the language of public
officials. Prominent public law academics described the
way the Bill was passed as a “constitutional disgrace”,
one that seemed almost reckless about the prospect of
alienating those sceptical of vaccination.66 Surely these
were the people who most needed to be assured of the
legitimacy of the Bill and the measures it implemented.
Tiana Epati, President of the New Zealand Law Society,
took the unusual step of writing to the Government to
critique the process, particularly the lack of opportunity
for public engagement, used to pass a Bill that granted
“expansive powers that may be exercised with little or no
democratic scrutiny” and that “passed through the House
in 24 hours.” Describing the process as “constitutionally
unsound”, Epati pointed out that this can undermine
public confidence and trust.67

This situation arose when the Government, relaxing
lockdown restrictions in late 2021, made “picnics”
possible—outdoor gatherings with others outside your
household, for example in a friend’s garden. But what
if these were more than just brief visits? Could you use
the toilet at your friend’s house? The Prime Minister
was firm: “Keep it outside. … If you haven’t got a good
bladder, don’t stay for long.” The Director-General
appeared to take a different view: “it’s the gathering of
people inside [that’s to be avoided]. I’m assuming they’re
not all going to the toilet at the same time.”72 No doubt
people used their common sense to resolve the conflict,
and I doubt any of them consulted the terms of the
order. Yet that is ultimately what should have determined
the disagreement between the Prime Minister and the
Director-General; the law itself, and not our leaders’
opinion of it.

Multiple Ministry of Justice reviews of COVID-19
legislation contain this phrase: “We have not yet received
a final version of the Bill.”68 It reveals a system under
pressure, and not just in times of crisis. The Legislation
Design and Advisory Committee has commented on
a growing trend to compress “timelines for each stage

Anyone who wanted to check this themselves might have
had a hard time doing so, unless they were a lawyer. The
pandemic has necessitated a continuous stream of lawand regulation-making, and navigating this fast-flowing
current is not easy even for specialists. As at 1 April 2022,
the Parliamentary Counsel Office lists 23 Acts, one Bill,
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over 300 orders and regulations, and seventeen Gazette
Notices under the heading, “COVID-19 legislation.”73 The
vast majority of people will not have consulted any of
them but will have turned, instead, to official advice on
Government websites to find out what they could and
could not do. But pronouncements on websites are not
the law. To the extent that they are seen as a substitute
for it, and to the extent that people eventually come
to regard online advice as command, the hand of the
Government responsible for the website is strengthened
and the rule of law is undermined.
This is not limited to situations that might involve some
discomfort and invoke some mild toilet humour. The
High Court in Christiansen v Director-General of Health
heard an application for an exemption from MIQ so that
a son could visit his dying father. Christiansen applied
for release three times; each time he was refused on
the basis of “narrow exemption criteria in the Ministry of
Health framework found on the covid19.govt.nz website
even though [his] application was based on other
grounds referred to in the Order.”74 The online framework
applied by officials omitted any reference to “exceptional
circumstances” or “other compassionate grounds” even
though they appeared in the Order itself.75 Declaring that
it is “unlawful to blindly follow a policy if that policy is not
reflective of the actual position in law,” the Court granted
the exemption application.76
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5. GOVERNMENT: AN
EXTRAORDINARY OMISSION
The Government has borne an enormous responsibility
and while no-one will agree with everything they have
done, there is much to be grateful for in their immediate
response to an extraordinary public health challenge.
But step from the realm of public health into the
constitutional sphere, and the picture is less positive.

Unlawful at the outset
The initial lockdown was imposed under the authority of
the Health Act 1956. Section 70 empowers the DirectorGeneral of Health to do a range of things, including to
require specified premises to be closed.77 He invoked
those powers by issuing an order on 25 March 2020 which
closed all but “essential” businesses and prohibited
outdoor congregating unless physical distancing was
practised.78 Even before this, the Prime Minister said this
on 23 March:79
Non-essential business in New Zealand must now close
… Staying at home is essential … People must work from
home … To be absolutely clear: we are now asking all New
Zealanders who are outside essential services to stay at
home and to stop all interaction with others outside of
those in your household … Failure of anyone to play their
part in coming days will put the lives of others at risk, and
there will be no tolerance for that. We will not hesitate to
use our enforcement powers if needed.
On the same day, the Police Commissioner in a media
interview said, “So if we’re asking people to comply there
is authority we can use. We hope not to use it, but we
will. … The way I put it is, you’re better to stay on the
comfort of your own couch of your own home than be
cooling yourself on a very cool bench in a police cell.”80
Similar statements were made in other places, including
the official Unite against COVID-19 website.
The problem, as the High Court found, was that these
directives went beyond the requirements of the DirectorGeneral’s order. It was not until he made another order
on 3 April that the legal authority existed to require “all
persons to be isolated or quarantined by remaining in
their current place of residence, except as permitted
for essential personal movement.”81 The statements
limited rights guaranteed by the Bill of Rights Act without
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meeting that Act’s requirement that limitations must be
“prescribed by law.”82 The Court therefore held that the
statements by the Prime Minister, Police Commissioner,
and others, unlawfully limited New Zealanders’ rights
when they told them to confine themselves to their
homes.83
Was this a big deal? The High Court urged that their
conclusion “be kept in perspective.” The DirectorGeneral had the necessary power; he just hadn’t used
it, a situation which he remedied after nine days when
he issued the 3 April order. No harm, no foul, said the
Court.84 Maybe so, viewed narrowly.
But read the statements again, backed up by others like
“we will continue to be your single source of truth” and
“Breaking the rules could kill someone close to you.”85
It is frankly staggering that some of the most powerful
people in the country, including the Prime Minister
speaking with “the full authority of her office and the
State” and supported by an extensive public service,
could have made these statements and confined the
entire population of New Zealand to their homes without
first ensuring they had the actual legal authority to do so.
Presumably office-holders like the Prime Minister and the
Police Commissioner had received legal advice before
making statements like these, though there’s no way of
knowing that or how much scrutiny that advice received.
Even so, that would only shift responsibility from the
Government to the government—from office-holders to
bureaucrats—with the same consequence for ordinary
citizens subject to the power of the state. Either way, it
is an astonishing oversight that offends against some of
our most fundamental constitutional norms and public
values, which stipulate that the coercive power of the
State should be exercised responsibly and in accordance
with law. The High Court’s perspective is pragmatic, but
there is a real danger that we erode important safeguards
on public power when we move on too quickly from its
unlawful use.

Bad medicine?
The Pfizer vaccine was approved for use under the
Medicines Act 1981 on 3 February 2021. An organisation
called Nga Kaitiaki Tuku Iho Medical Action Society
took the Ministry of Health to court seeking an interim
injunction to stop the vaccine rollout by challenging the
legality of the approval. There are two approval pathways
under that Act: provisional consent, and full consent.
14

Pfizer originally applied for provisional consent, then at
Medsafe’s request applied for full consent and submitted
the full information required for that assessment
process.86 The vaccine ultimately received provisional
consent. The High Court dismissed the challenge to
its approval, because although the process had been
unusual it had been rigorous: “it is difficult to see how the
assessment process could, in the circumstances, have
been more thorough.”87 But that was not the end of the
matter.
Ellis J stated that the provisional consent process was
designed to allow “authorisation of a new medicine in
special circumstances.”88 This is why provisional consents
expire after two years.89 But, she said, using this limited
process to approve the vaccine was “problematic.”
She doubted it was meant to be used to approve “a
new medicine that will, before the end of the year, be
made available to treat … three and a half million New
Zealanders.”90
Again, there’s no harm but, as Her Honour hinted when
urging the Ministry to carefully consider her view that the
approval was “problematic,” that doesn’t mean there’s no
foul.91 When decisions like this reveal governments failing
to adhere to the terms of relevant statutes, over time it
can take a toll on public confidence in the legitimacy of
executive actions.92

Failure to review orders
I’ve already commented on the failure of successive
Governments to use the Epidemic Preparedness Act to
anticipate the events of the last two years. And when it
has been used reactively during this crisis, it hasn’t been
used well.
When COVID-19 hit, the Government issued an Epidemic
Notice and, subsequently, an Immediate Modification
Order (IMO) that suspended a provision of the
Employment Relations Act 2000. That provision allowed
for a 12-month negotiation period after the expiry of a
collective employment agreement, allowing an employer
and a union time to negotiate a new one. But the IMO
stopped the clock on this period; any agreements that
would normally have expired during that time remained
in force. IDEA Services, a disability support organisation,
was locked into their collective employment agreement
and challenged the IMO in court.

Maxim Institute Issues Paper

Their challenge was ultimately successful. The IMO
was first issued in April 2020 and not until November
2021 (probably prompted by the court challenge) did
the Minister reconsider whether it was still required.
Although the Act itself didn’t expressly require IMOs to
be reviewed, Isac J thought Parliament must have meant
for all such orders to be subject to a review requirement.
Failing to consider “the Order’s ongoing necessity is a
significant intrusion into the principles of parliamentary
sovereignty and executive accountability to the
Parliament, especially when the exercise of an emergency
power suspending statutory requirements is in issue.” It
was therefore unlawful to tie the Order’s duration to the
duration of the Epidemic Notice issued at the start of the
pandemic without any provision for review.93 This sort of
omission, coupled as it was with a Henry VIII clause, can
lead to the misuse of executive power.

A lack of oversight
Another issue with some COVID-19 legislation is that
it gave the executive broad powers to make detailed
substantive regulations.94 For example, the CPHR Act, as
amended by the COVID-19 (Vaccinations) Legislation Bill,
allows Ministers to make orders requiring people to stay
in “specified” places, in “specified” circumstances or
in accordance with “specified” measures. It also allows
for vaccine mandates via orders “specifying” work that
is subject to a mandate.95 All of this specification avoids
the sort of Parliamentary oversight that it would attract
if it were part of primary legislation such as an Act; for
example, MPs did not debate the substantive terms of
vaccine mandates which, as secondary legislation, are only
subject to review by the Regulations Review Committee.

Locked out
When the COVID-19 pandemic first arrived, New
Zealanders overseas were advised to return home while
they still could.96 Not long afterwards, the borders were
closed to anyone other than citizens and permanent
residents, and until recently they and anyone else
wanting to enter the country first needed to secure a
place in MIQ. Citizens have a fundamental right to enter
New Zealand,97 one that is significant; it “recognizes the
special relationship of a person to that country.”98 In
Grounded Kiwis v Minister of Health, the MIQ regime was
challenged in the High Court as an unjustified limitation
of that right.
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The challenge was successful. Mallon J concluded
that “the system did not sufficiently allow individual
circumstances to be considered and prioritised where
necessary”.99 Her Honour dismissed challenges to many
aspects of MIQ, like the testing requirements and the
lengths of time specified for quarantine and isolation.
However, she found that in two significant areas the
Government had failed to construct a rights-compliant
system: the use of the “virtual lobby”, and the failure to
distinguish appropriately between applicants.
First, the “virtual lobby” used to apply for MIQ places—an
online waiting room—was available not only to citizens
but to non-citizens who had no equivalent right to enter
New Zealand.100 MIQ’s allocation of places operated like a
lottery, and when some had a “greater call” on the limited
supply of MIQ spaces than others, it was inappropriate to
open up the lottery to all of them.101 Second, the virtual
lobby system didn’t distinguish between applicants on
the basis of need or delay (meaning the length of time
they’d been trying to return home).102 Recognising this,
the Government made emergency allocations available;
MIQ spaces were set aside and could be allocated through
an offline application process. This was meant “to ensure
that New Zealand citizens were not facing unreasonable
delays”.103 But the emergency allocation criteria were
applied wrongly: applicants were meant to apply within 14
days of their departure date but the application process
didn’t calculate this date accurately;104 and applicants
under the “time critical travel” category had to show they
had “no other option but to return to New Zealand,” but
this was interpreted strictly and narrowly by reference
to visa status (was the applicant liable for deportation?)
without taking into account financial, health, or other
considerations.105
In order to justify the regime, the Minister of Health
and officials needed to show that less rights-restrictive
measures would have been inadequate to achieve public
health goals, and couldn’t do so.106 Monitoring of the
system was limited; it was inadequate “to ensure that
New Zealanders were not facing unjustified delays,”
and resulted only in change at the margins.107 Mallon
J considered the MIQ regime “reflected the cautious
approach New Zealand had taken throughout 2020 and
2021 in response to the pandemic.” While that approach
had served the nation “very well”, incorporating it into
the MIQ process meant that process “needed to be fit for
purpose” if it was to be a justified limit on citizens’ right to
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enter New Zealand.108 The Court considered it was unfit,
and therefore unjustified.

The importance of officials
Officials, a.k.a. public servants or civil servants, have
an important role to play in our constitution. As Palmer
observes, they may be “the primary interpreters,
authoritative in practice”, of elements of our constitution,
especially if they are senior and especially if they have
not only the responsibility to advise but the statutory
authority to make decisions.109 So the qualifications,
competence, and judgment of our officials matter as
much as those of the Ministers and MPs who are usually
the focus of constitutional discussions. Three issues have
arisen indicating areas for improvement.

Orders under section 70 of the Health Act
First, the Ministry of Health has made a number of
significant orders under section 70 of the Health Act,
most notably to impose the first lockdown in 2020. These
orders can significantly limit people’s freedoms; it’s
important to get them right. But this hasn’t always been
the case. We’ve already seen that the Director-General’s
order of 25 March 2020 didn’t supply the authority the
Government needed to tell New Zealanders to stay
home, even though he did in fact have that power. This
may be because, in the words of Parliament’s Regulations
Review Committee, the Ministry drafted this kind of
legislation “fairly infrequently” prior to COVID-19. “For
obvious reasons, entities that draft secondary legislation
infrequently do not tend to retain expertise in that skill
set.”110
Although the quality of section 70 orders improved
thanks to the involvement of the Parliamentary Counsel
Office,111 the Committee last year considered that most
of 2021’s section 70 orders had problems with them.112
Concerns included a failure to specify a clear endpoint to the orders, jargon that made the orders hard
to interpret, and references to online information that
didn’t exist.113 Because not all orders had been published,
the Committee was not even sure it had been able to
fulfil its duty to scrutinise all the orders that had been
made last year.114 Commenting that the Director-General
of Health may not be giving full weight to “the scope of
the responsibility to make law under section 70,” the
Committee recommended that the Government provide
the Ministry with extra support to draft future orders.115
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Failure to apply the actual orders made
Second, officials in MIQ cases haven’t always applied
the actual criteria of the orders they are supposed to
be implementing. I’ve already referred to Christiansen,
where a son sought release from MIQ to visit his
dying father. He applied three times for release on
compassionate grounds and was refused each time,
including after appealing to the Director-General and
the Minister of Health, on the basis that exemptions
would only be granted where the health of the person
in MIQ required this.116 The Court found that officials
were manifestly wrong and failed to apply the relevant
regulation, which allowed for release on compassionate
grounds.117

adequate capability in incorporating Treaty analysis
into their policy advice to Cabinet.”121 Given the level of
importance attached to this area of our constitution, it
is surprising and unfortunate that Cabinet may not be
receiving the advice it needs.

A similar situation arose in Hattie v Attorney-General
though, tragically, the applicant’s father died before the
Court could hear the applicant’s challenge to his nonrelease from MIQ. This meant there was no longer a
case to consider, but the Court recorded its “provisional
view that, to the extent the Director-General purports
to have currently suspended all compassionate leave
from managed isolation … it would be appear to be
inconsistent with the proper exercise of the discretion” in
the relevant order.118 “As a result, there appears an urgent
need for the Director-General to readdress the terms of
the current (purported) ‘blanket’ suspension.”119
Bolton v MBIE likewise involved official failure to apply
the terms of an order. Bolton sought permission to selfisolate at his home after an overseas business trip, rather
than staying in an MIQ facility. He was declined on the
basis that his medical needs did not require self-isolation,
although the relevant Order allowed officials to consider
an applicant’s “other needs” and not only health needs.
The Court therefore directed officials to reconsider the
application for exemption.120

Cabinet papers failing to reflect advice
Thirdly, the Waitangi Tribunal considered that Cabinet
may not have been receiving Treaty-compliant advice
from its advisors. While that advice had been given by
“key Treaty relationship agencies Te Arawhiti and Te
Puni Kookiri,” the Tribunal considered that the actual
advice given to Cabinet did not accurately reflect Treaty
principles and that this showed in some of the decisions
made. It went on to say, “We are not convinced that
[Department of Prime Minister and Cabinet] staff have

Maxim Institute Issues Paper

17

6. COURTS: SCRUTINY,
CONTINGENCY, AND JUDICIAL
POLICY-MAKING
The courts have an important role in supporting good
governance and public confidence. As Dame Sian Elias
has said, they ensure that those who seek a fair hearing
can get it, and they provide an “assurance of legitimacy”
by scrutinising executive government.122 As the High
Court said in Borrowdale v Attorney-General, “in times
of emergency the courts’ constitutional role in keeping
a weather eye on the rule of law assumes particular
importance.”123 The courts typically do this through
judicial review, for example scrutinising whether the
Government has acted within the authority given to it by
Parliament, and by issuing declarations of inconsistency
with the Bill of Rights Act, for example, stating that a
particular law is not a justifiable limit on a specified right.
The courts have already played an important role in
scrutinising New Zealand’s COVID-19 response and are
likely to continue doing so. By my count, there have
been over 20 significant judicial decisions in this sphere
between April 2020 and April 2022, most in the High
Court but some in the Court of Appeal, Employment
Court, and Waitangi Tribunal. They include cases that are
marginal on their merits, like the applications for habeas
corpus brought against the Prime Minister by applicants
who didn’t like the idea of being locked down (as one of
them was on home detention at the time, he may have
had ulterior motives).124 Those particular cases may
appear frivolous, but they can be celebrated as examples
of access to justice—even the potentially vexatious selfrepresented litigant had his day in court. There are also
much more serious and substantive cases, dealing with
questions of national significance and high principle from
the limitation of fundamental rights and freedoms, to
checking the Government’s exercise of coercive power,
to the application of Treaty principles.
I’ve described a number of those decisions throughout
this paper where I consider their substance. In this
section, I want to focus on what the various COVID-19
cases have shown us about the role played by the courts
in the last two years, and more generally.
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From deference to closer scrutiny
COVID-19 cases came before the courts quite quickly.
The first habeas corpus cases were decided on 23 and 24
April 2020, around a month into the first lockdown and
were followed shortly by challenges to official denials of
exemptions from MIQ.125 The most significant decision,
Borrowdale, followed in August 2020. I described this
case in the previous section and the High Court’s urging
to keep its finding of illegality in perspective; here, I’ll just
note that this can be interpreted not just as pragmatism,
but as a desire not to rock the boat and destabilise public
confidence in the Government’s management of the
pandemic.
A similar dynamic may have been at play in early challenges
to the various vaccine mandates. In GF v Minister of
COVID-19 Response, a Customs employee challenged
the mandate unsuccessfully. Considering whether the
mandate was a justified limit on the employee’s rights,
the Court held that policy-makers must be given latitude
“particularly in matters of science” as they often have
to make their decisions “based on approximations and
extrapolations from the available evidence”126 and went
on to hold that the benefits of the vaccine mandate
outweighed any discrimination against the unvaccinated.127
By the time Yardley v Minister for Workplace Relations
and Safety was decided nearly six months later, a more
rigorous standard of scrutiny was in evidence. Again,
challenges to vaccine mandates were involved, this time
brought by Police and Defence Force personnel. This
time, the Court delved much more deeply into the factual
justification for the mandates: just how many employees
were affected, what difference did the mandates make
compared to workplace policies, and what was the actual
risk to continued operation of the Police and Defence
Force and public confidence in them?128 Finding that the
number of affected personnel was low (164 Police out
of a total workforce of 15,000, and 115 NZDF personnel
out of a total of 15,000), the Court was “not satisfied
that the Crown has put forward sufficient evidence to
justify the measures that have been imposed, even giving
it some benefit of the doubt.”129 I’ll say more about this
decision below—for now, it seems to illustrate a trend
that as time has worn on the Courts have become less
deferential; or, if that’s too much of a stretch from the
decisions canvassed here, it’s at least the case that the
balance the Courts have struck between scrutiny and
deference has varied throughout the pandemic.
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It all depends
Part of the reason for this trend (or variability) in scrutiny
may be due to the changing nature of the pandemic and
of the virus itself. This points us to another feature of the
COVID-19 cases—their contingency.
The decision in Yardley owed a lot to the particular
facts at play. First, there was the evidence given about
the effects of the vaccine; the Court found that “it
does still provide protection from serious illness and
death, although this effect wains [sic] after the second
dose, and seems to wain [sic] in a similar way after the
booster.”130 Second, the emergence of Omicron as the
dominant COVID-19 variant was significant; Cooke J
considered that the evidence showed it “breaks through
any vaccination barrier.”131 Third, there were the terms of
the particular mandate, which did not require a booster
and which was made to ensure service continuity and
public confidence. The Court considered the lack of a
booster requirement suggested the Police and NZDF may
think they can manage any issues with internal policies
and therefore “that no mandate is truly necessary”,132
and that the measures imposed by the mandate did
not support its expressed purpose to ensure continuity
of Police or NZDF services.133 For all these reasons, the
mandate was held to be unlawful because it was not a
justified limit on the applicants’ rights. It was therefore
set aside by the Court.134
The interesting thing about this logic is how easily the
result could be different. A differently-worded mandate,
a different strain of COVID-19, or a new vaccine could
potentially have produced the opposite conclusion
upholding the vaccine mandates in that case, or future
mandates in other cases. Indeed, in the most recent
case, NZDSOS, Cooke J was asked to consider the legality
of vaccine mandates for doctors and teachers. Unlike
the mandates in Yardley which aimed at continuity of
Police and NZDF services, these mandates were created
primarily to prevent COVID-19 spreading and to minimise
risks associated with infection and transmission.135 That
meant a key question the Court asked in Yardley—
how many staff had refused the vaccine out of the total
workforce—did not need to be asked in this case.136
Instead, Cooke J found that the limits on rights that these
mandates imposed were demonstrably justified and the
mandates were lawful, even though the switch from Delta
to Omicron as the dominant variant of concern may have
been reducing the justification with the passage of time.137
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To some extent, this is good and natural—when the
facts change, the courts change their opinions. But it
also makes it hard for Governments and other decisionmakers to know what their obligations are. The Police and
NZDF may well have felt entitled to rely on a mandate that
had been duly made; the fact that it was only overturned
after a fairly deep dive into the facts, some of which were
changing over time, illustrates how difficult it is to know
what a court might later consider to be lawful.

The risks of judicialising decisionmaking
The courts are usually quick to stress the limits of their
competence to evaluate technical or scientific evidence.
This is particularly so when the experts disagree, and
when the evidence is by affidavit only.138 This judicial
reticence is usually a good thing, and not just because it
keeps judges from overriding experts. It also helps judges
to steer clear of policy-making and avoid the temptation
to substitute their judgment for that of the Government.
It’s why courts show “deference” to policy-makers and
give them “latitude” and a “margin of appreciation,”
asking not whether the decision was ‘right’ but whether it
was made in an appropriate way and applied the relevant
law accurately.139
However, the more that the courts engage in the kind of
detailed, evidence-based analysis that we saw in Yardley,
the more likely it is they’ll stray into policy-making.
Decisions become less a statement of principle, and more
a granular disposal of a narrow set of facts. Cooke J was
clear in his belief that he steered clear of that territory,
drawing a distinction between the Government’s policy
decisions and the “narrower and more limited legal
questions” that the Court focuses on.140 But it’s hard to
see that distinction in operation in the judgment.
It could be said in Cooke J’s defence that he was
required to undertake this sort of evidential analysis.
That’s certainly what he said, stating in NZDSOS that
the Court must assess the Order or mandate itself, not
the decision to impose it.141 That’s because “subordinate
legislation”, such as an Order imposing a mandate,
must be consistent with the Bill of Rights Act unless the
empowering legislation specifically says otherwise (and
in this case, the CPHR Act expressly requires orders not
to limit, without adequate justification, Bill of Rights
Act rights).142 That inevitably means that the Court will
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consider not just whether any relevant rights are being
limited, but whether those limitations are “demonstrably
justified in a free and democratic society.”143
This is an intensely value-laden judgment, not a technical
legal one. It invites judges to substitute their view of what
is justifiable for Parliament’s or the Government’s. Indeed,
Cooke J stated that in such cases there is “less room for
the concept of deference” to the decision-maker; in fact,
“there is nobody to defer to as it is the measure itself,
rather than the decision implementing it, that must meet
the standards set by the Bill of Rights.”144 By contrast,
Mallon J in Grounded Kiwis thought it was “appropriate
to give some weight to the Minister’s judgment” even
though assessing whether the MIQ regime imposed
unjustified limits on rights was “a legal question for the
Court.” This, she said, was “for reasons of institutional
competence (if the matter involves complex social or
other issues appropriately dealt with by the executive)
and particularly if the decision was reached following a
good process” that considered rights implications.145

decisions that they dispute. Courts issue their judgments
after the fact and scrutinise choices that have already
been made; they don’t legislate in advance. Litigants
generally have to pay to go to court, raising questions
about access to justice. If the courts are where we turn to
resolve our differences, some of us will find this easier and
more affordable than others.147 And, finally, going to court
also means putting your case into a legal framework,
using the at-times abstract and austere terminology of
rights and other legally enforceable concepts. Forcing
broader questions of morality and social relationships
into this frame can distort them or leave them out
entirely. For all these reasons, we should not attempt to
extend the courts’ role.

It is inevitable that in assessing justified limits and delving
deeply and less deferentially into the evidence, the
courts will make their own decisions about the substance
of regulations and not just their form, particularly if
Cooke J’s approach is preferred. In the process, they will
find themselves straying into policy-making territory—
and unlike policy-makers, they lack the democratic
legitimacy that comes with accountability through the
electoral process.

Maintaining the courts’ position
The courts have served us well over the last two years,
scrutinising the Government to ensure it acted in a
principled way in extraordinary times, and granting
remedies where it did not. There are, from time to time,
calls to give the courts more of a role in our constitutional
system, even empowering them to strike down laws
passed by Parliament. In case anyone should think
that their performance in COVID-19 cases supports this
argument, here are (briefly) some features of judicial
decision-making that indicate the courts’ position should
not be expanded.
The courts declare the law and authoritatively settle
disputes, but they do so on the basis of the issues and
evidence presented to them. This limits the breadth and
relevance of their findings.146 Those findings also lag the
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7. CHANGE: WE NEED TO TALK
New Zealand’s constitution changes by “pragmatic
evolution.”148 That is, change doesn’t happen by planned
grand design, but through the accumulation of decisions
made, problems resolved, tweaks here and there, and
the occasional bold but uncoordinated step.149 This has
many advantages: it’s flexible, practical, humble, and
recognises and releases pressure before it builds up to
dangerous levels. But there are also risks: that we don’t
recognise or acknowledge that real change is happening
until it’s already taken place, and that change can happen
without proper conversation.
Our COVID-19 response has highlighted two areas
that illustrate the risks of New Zealand’s approach
to constitutional change particularly well. Both are
fundamental to how we conceive of ourselves as
individuals and as a society and to how we constitute
public power. These areas are co-governance and
religious freedom, and in both cases the events of the
last two years have accelerated and amplified change
that was already underway. Neither of them are easy to
talk about, and when they are discussed it’s often done
badly. But that makes it even more important that we
do enter into dialogue—in good faith, listening and not
just speaking, striving to hear each other’s hopes and
aspirations and united in our common desire for a good
future in and for this land. If we fail to have open, honest
and charitable conversations about these and other
nation-shaping issues, we’re fated to leave the field to
the ideologues, and the future in their hands.

The emergence of co-governance
Co-governance involves power-sharing between the
Crown and Māori. It’s based in the Crown’s promise of
tino rangatiratanga (sovereignty or self-government) in
Te Tiriti o Waitangi / the Treaty of Waitangi, and reflected
in the principle of partnership between the Crown and
Māori derived from the Treaty. It aims to secure real
governance authority to Māori in meaningful areas of New
Zealand life.150 Power-sharing and partnership has been
at issue in three main areas in New Zealand’s COVID-19
response: the Waitangi Tribunal’s inquiry into whether
the Government breached Te Tiriti and its principles in
the response, the use of community checkpoints and
roadblocks, and a High Court decision on legitimate
expectation.
Maxim Institute Issues Paper

The Waitangi Tribunal inquiry
In its COVID-19 inquiry, the Waitangi Tribunal held
that the Crown had breached the guarantee of tino
rangatiratanga and the principle of partnership; not
only was there no “consistent standard for engagement”
in the Government’s COVID-19 response, the Tribunal
“could not see a strong commitment from the Crown to
co-design and power-share in a way that would have met
its partnership duty under the Treaty.” It was not enough,
said the Tribunal, for the Crown merely to “receive advice
from Maaori as it would that of another ‘interest group’.”151
The Tribunal accepted counsel’s description of:152
the key tension revealed in this pandemic response: that,
in our constitutional system, while Crown agencies might
give contestable advice and Maaori and other groups
wield important influence, Cabinet ultimately makes the
decisions. If Cabinet, in our constitutional system, makes
the decisions, how can tino rangatiratanga afford joint
decision-making for Maaori?

It is not enough, said the Tribunal, for Māori to be
represented in Government and Parliament; that “is
not itself a manifestation of tino rangatiratanga, but
of the article 3 guarantee of citizenship rights.” Tino
rangatiratanga must be fully recognised and respected
“through iwi, hapuu, and other Maaori collectives.”153
The Tribunal’s findings are, in a sense, unsurprising.
Its job is to inquire into allegations that the Treaty and
its principles have been breached, and addressing
constitutional issues through that lens alone leads
naturally to the conclusions it reached. But there are
other issues that should be discussed as part of any
conversation about power-sharing—questions about
representation, equality, and citizenship. Sidelining
or siloing those issues, or Treaty principles, is likely to
increase the divergence and the tension between them.

Community checkpoints and roadblocks
During the 2020 lockdown, concerns about travellers
spreading COVID-19 caused some communities to
establish checkpoints and roadblocks. The aim was to
turn away travellers or, when the vaccination rollout had
begun and vaccine passes were in force, to check that
they were vaccinated. Many of these checkpoints were
created by iwi wanting to protect their rohe.154
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This sparked fierce debate about who has authority
to stop vehicles, ask their occupants for personal
information, and restrict freedom of movement. In the
end Parliament put the matter beyond legal doubt when
it amended section 22 of the CPHR Act. The amendment
allows someone supervised by a Police officer to stop
vehicles at a checkpoint if they are recognised by the
Police Commissioner as a Māori warden, a nominated iwi
representative, or a “community patroller.”155
But this step towards power-sharing may raise as many
questions as it resolves: how close does Police supervision
have to be, who nominates iwi representatives and
what training do they have, and what is a “community
patroller” given that the Act doesn’t define the term?
Unhelpfully, none of these questions were canvassed by
the Attorney-General when he reported to Parliament on
the amendment’s consistency with the Bill of Rights Act.156

The same parties returned to court after the Ministry
had reconsidered and refused again to release the data
the applicants wanted. This time, the Ministry’s decision
had been preceded by extensive consultation through
“a number of hui” and informed by advice from Te Puni
Kōkiri, Te Arawhiti, and Crown Law.160 This time, the
Court held that the Ministry had consulted too much;
based on expert evidence about what tikanga required,
Gwyn J concluded that the Ministry had wrongly acted
as though it needed to secure authorisation to data
disclosure through its consultation.161
The most striking thing about these decisions is how
generic the Government’s statements about Te Tiriti
compliance were—essentially, ordinary political windowdressing—and yet the Court gave them great force. That’s
likely to set up an ongoing conflict between statements of
political aspiration, and legally enforceable expectations.

The High Court on legitimate expectation

The need for dialogue

Reaching the unvaccinated or partially vaccinated was
essential to the vaccine rollout across New Zealand.
But Māori vaccination rates were lower than for the
general population, so they were at greater risk of
COVID-19 especially when lockdown restrictions began
to ease. A number of Māori providers sought data about
unvaccinated Māori patients from the Ministry of Health.
They wanted to know the identity of those patients so
they could deliver vaccination services directly to them.
Concerned about patient privacy and worried that
releasing data without authorisation might undermine
Māori patients’ trust in the health system, the Ministry
was willing only to provide information about previous
patients of those providers, and “street level” mapping
representations that showed areas with unvaccinated
communities. The providers took the Ministry to court to
force it to reconsider its decision.

It’s beyond the scope of this paper to attempt to resolve
the three issues I’ve highlighted, but they appear to be
part of a broader direction of travel. For example, there
were reports earlier this year that the Iwi Chairs Forum is
seeking “greater legal recognition” for rāhui, temporary
and localised restrictions on things like resource use or
access to a place, justified partly by analogy to COVID-19
restrictions.162 The cumulative effect of these decisions
and events, and the momentum they provide for postpandemic developments, is the sort of constitutional
change that should be subject to genuinely open public
deliberation and discussion.

The High Court thought that the Ministry assessed the
applicants’ data request wrongly.157 But more than
that, it held that the Ministry had created a legitimate
expectation that Treaty principles would govern its
decision-making: “In its public materials about the
COVID-19 rollout the Ministry has said, for example: The
Government is committed to upholding and honouring
Te Tiriti o Waitangi, including obligations towards Māori
that flow from the Treaty partnership.”158 Having made
this commitment, the Ministry then failed to apply the
principles.159 It was required to retake its decision.

in an informed and mature manner so that a consensus can
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That discussion should be informed by all our public and
constitutional norms and values, not just some of them.
As Sir Peter Gluckman and his co-authors say, we need to
discuss these issues:163

be reached on what would be an indigenously informed,
forward-looking democracy that deals with the issues of
defining our bicultural and multicultural future. How that
discussion is handled is critical to ensuring or undermining
broadly based vertical and horizontal societal trust, and thus
cohesion. If New Zealand is to agree to any constitutional
change in how its institutions govern, then the outcome
of this debate, and its spill-over consequences to social
cohesion, will depend on how the conversation is conducted
and who participates in it.
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The retreat of religious freedom
New Zealand is predominantly and increasingly a secular
society, though a significant minority of us practice
some form of religion.164 For example, 16 percent of
New Zealanders attend a Christian church at least once
a month, and 2.5 percent of us are Hindu.165 COVID-19
posed a number of challenges for religious believers
and their communities. For example, common Christian
practices like communion (which in some traditions
involves drinking from a shared cup) and corporate
singing had the potential to spread COVID-19, while
lockdowns limited the ability to gather for worship.166
The vast majority of believers accepted these restrictions
as necessary and sensible but they were, nonetheless,
significant. We all have to ask ourselves questions
about the meaning and purpose of life, the existence of
truth, and the source of moral order, and live with the
answers. Religious believers do so in accordance with
our respective faiths and, like our secular neighbours,
treat these answers as foundational. So it was revealing,
but perhaps not surprising, that so little consideration
was given to religious freedom in our COVID-19 response.

A revealing omission
Religious freedom is expressed in the Bill of Rights
Act, where it takes the form of the rights to “freedom
of thought, conscience, religion, and belief” and to
manifest religion or belief.167 So it was significant that
these rights were entirely omitted from the Ministry of
Justice’s review of the CPHR Bill in May 2020. Advising
the Attorney-General on the Bill’s consistency with the
Bill of Rights Act, the Ministry considered eight rights
and freedoms, but not religious freedom.168 Religious
freedom fell off the radar again in November 2021 when
the Ministry reviewed the COVID-19 (Vaccinations)
Legislation Bill.169 This is despite the fact that both Bills
clearly limited religious freedom—for example, the CPHR
Bill restricted faith-based (and other) gatherings, and
the Vaccinations Bill infringed on the religious objections
to COVID-19 vaccination held by some.170 It’s disturbing
when officials seem unaware of fundamental rights and
freedoms, including and especially those that protect
minorities whose interests can otherwise be overlooked.
They also seemed to fall off Parliament’s radar, at least
when the Finance and Expenditure Committee was
conducting its Inquiry into the CPHR Act. There, the
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Committee discussed the Police’s power of warrantless
entry onto marae, which was similar to the power to
enter businesses and public premises. Describing this as
“inappropriate”, the Committee said that entry powers
“should be tailored to reflect the dignity of marae.”171
Although the Act requires any such entry to be followed
by a report to the marae committee, the Committee
considered this was insufficient as a safeguard, applying
only “after the fact.”172 The Committee didn’t discuss
the dignity of other institutions of civil society, such as
churches, mosques, or temples. Nor does the Act make
any provision for post-entry reports to their governance.
This is not a critique of the status given to marae or the
requirement to report to them; rather, it’s a suggestion
that that logic might also mean other significant
institutions should be treated in the same way. To be
fair, the Committee’s deliberation may have been shaped
by the history of the Act, which initially treated marae
differently and hence focused debate on them, but
again it seems significant that no-one seems to have
considered the place of religion and its institutions.
Religious freedom also slid out of view in the High Court
and Court of Appeal in the leading case of Borrowdale
v Attorney-General. Challenging the legality of the 2020
lockdowns, Borrowdale argued that the right to manifest
religion had been limited, along with other rights.173
However, the High Court considered, rather generally,
that the lockdown powers “engage a number of rights”,174
and its ultimate declaration that the lockdown was
indeed unlawful singled out its limitation of the rights to
freedom of movement, assembly, and association.175 The
Court of Appeal focused on those same three rights.176

The Court giveth, and the Court
taketh away
This sense that religious freedom is slipping down the
ranks of rights also finds some support in a recent case
that considered it directly. Although not COVID-19related, the case is contemporaneous with the response
to the pandemic and was decided in September 2021.
NZHPA v Attorney-General involved a challenge to the
Contraception, Sterilisation and Abortion Act 1977. The
case included an argument that requiring a doctor to tell
a woman seeking an abortion where she could access that
service infringed that doctor’s right to manifest religion,
if the doctor believed that providing that information
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would make them complicit in the abortion. Ellis J held
that the doctor’s refusal did not qualify for protection as
a manifestation of religion because all that was required
was to provide information, not a formal referral.177
In reaching that decision, Her Honour was prepared to
take note of orthodox Catholic teaching on abortion but
doubted that it represented the position of all Catholics
or Christians: “I would imagine, for example, that many
adherents of that faith now honour a good part of it
only in the breach.”178 The two most striking features
of this case are that Ellis J essentially substituted her
own assessment of what religious belief or conscience
require in place of an individual doctor’s assessment,
and that she effectively required unanimous adherence
to a religious belief before it qualifies for Bill of Rights Act
protection. Both render the right almost worthless.
By contrast, a COVID-19 case decided a few months
later gave the right to manifest religion a much more
meaningful treatment. In Yardley v Minister for Workplace
Relations and Safety, the High Court heard a challenge to
an order requiring Police and Defence Force personnel
to be vaccinated. Apparently some of those employees
were concerned the vaccine had been tested on foetal
cells, potentially from an aborted foetus, and objected
to vaccination on that basis. Cooke J held this engaged
the right to manifest religion because it “is grounded in a
core principle of the particular Christian religion and the
objection to abortion.” Unlike Ellis J, he held that “[t]he
fact that others observing the same religion do not agree
with the stance does not mean that the stance does not
involve the observance of a religious belief.”179 However,
this finding wasn’t strictly essential to the ultimate
decision, which also engaged the right to refuse medical
treatment and ultimately rested on an assessment that
the evidence did not show that the limits on these rights
were justifiable.
These cases illustrate that the right to manifest religion
is in flux and the outcome is uncertain. Along with the
lapses in law-making process noted earlier, they suggest
a cross-institutional and cultural failure to take religion
and religious freedom seriously. More attention and more
clarity may be forthcoming when a challenge to COVID-19
restrictions mounted by several churches and mosques
comes to court later this year.180
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8. CONCLUSION: ASSESSING
CUMULATIVE EFFECTS ON THE
CONSTITUTIONAL CLIMATE
So what does this survey reveal? I suggest that, looking
back over the last two years, the mechanisms and
procedures of our formal constitution have generally
served us well and we should celebrate that fact. But it
also seems to me that the cultural foundation that makes
the formal system work is under threat, and that we need
to address this urgently.

What we can celebrate
Over the course of the COVID-19 response, constitutional
actors will have made thousands and thousands of
decisions and most of them will have been well-judged.
If we focus only on the situations where, for example,
courts found the Government got it wrong we will miss
this bigger picture. The cases that don’t come to court
are in many ways as significant as the ones that do.
The survey I’ve laid out also shows that the formal
constitutional system generally works well. People have
been able to access the courts, challenge policy-makers
in public, and have significant policies and decisions
scrutinised and, where necessary, corrected. There is
also generally solid institutional commitment to key
constitutional norms, like the requirement for Select
Committee scrutiny of and public input into proposed
legislation, as demonstrated by the use of postenactment review when normal Select Committee review
was not possible, and by public expressions of concern
when those norms were breached. The creation and
operation of the Epidemic Response Committee is also a
stellar example of an adaptable system giving new form
to enduring constitutional principles.
Significantly, where there have been concerns about
abuse of power they are largely potential rather than
actual. Ordering New Zealanders to stay home for the
first nine days of the March 2020 lockdown was unlawful,
but no-one tried to impose martial law. But this is not
grounds for complacency. Potential abuses are still real
concerns, not just because they undermine expectations
and confidence but because they can materialise as
real damage over time—and this is where our COVID-19
response indicates we need to do better.
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Where we can do better
Although the formal constitutional system works
remarkably well, it’s not perfect. The increasing use of
campaigns, social media, and government websites to
reach the public can create rule of law issues if these
media, rather than the law, are seen as the source of
citizens’ obligations. There’s also some evidence in
the COVID-19 court cases that officials may not fully
appreciate their duty to apply the law rather than the
guidance found in such places. The continuing pressure
to pass laws under urgency remains a challenge. And
while the Government made many uncontroversial
judgments, its misjudgments won’t have been limited to
those cases that went to court. For every applicant who
had their day in front of a judge, there will be many more
who simply had to live with the consequences of a wrong
or unjust decision.
Stepping back from the formal constitution, the biggest
issues revealed by this survey relate to the culture that
breathes life into it and the potential for constitutional
change without proper dialogue and deliberation. Not to
put too fine a point on it, some parts of our constitutional
culture are deteriorating. We can see this in our lack of
historical memory and understanding, which means
we may too easily accept changes that we shouldn’t,
and fail to appreciate the safeguards that we have
including the importance of the Opposition. We see it
in a toxic and twisted public discourse that prompted
extraordinary name suppression decisions by High Court
judges. We see it in declining trust and social cohesion,
exacerbated by an empathy deficit in key public leaders
and by failure to commit to using proper legislative and
policy processes. We also see it in our short-termism
and failure to plan adequately for long-term risks and to
maintain an adequate statutory framework in key areas
like epidemic preparedness and medicines regulation,
leaving us vulnerable to predictable crises and knocking
over safeguards in our reactive scramble to cope when
they arrive.
All of these trends will, if we let them, change our
constitution and its culture. The pandemic response has
also highlighted two particular examples of constitutional
change that pre-date it but which appear to be picking up
momentum. Opinions will diverge widely, and sometimes
wildly, on these questions of co-governance and religious
freedom and I don’t attempt to resolve them now. But the
heading of Section 7 that canvasses these changes, “We
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need to talk,” captures what I think is needed here—and
more broadly.

How we can move forward together
We need to respond to this constitutional climate change
and there are, I believe, four main ways we need to do
this. All of them address “constitutional observance,” the
values and culture that give life to the constitution as a
whole and that make its formal provisions and technical
operation serve our life together as a nation.
First, and stating the blindingly obvious, we need better
public discourse. Like many things, this is easy to say
and hard to do, but it remains fundamental. That means
creating and protecting institutions and incentives that
make genuine dialogue more likely than clickbait and
outrage. It means making space for morality and values in
the public square, not just technocracy, and for all forms
of knowledge, not just science. It also means maintaining
and, where necessary, rediscovering our commitment to
norms like civility, which require us to treat each other as
deserving dignity and respect even and especially where
we disagree profoundly.181
Second, we need to take a much longer-term view than
we’re accustomed to. That means looking backwards
and forwards. Looking backwards means learning
the lessons of history and the truth they reveal about
human experience, and abandoning the conceit that our
society is somehow uniquely progressive and capable
and our circumstances are unprecedented. Looking
forwards means weighing risks properly, whether to the
constitution or to health, and creating the conditions
where our public leaders can and will do something
about them in advance of the next crisis and in a
responsible way. We can learn from our failure to prepare
for COVID-19 by heeding the warnings of experts to
prepare for other, inevitable emergencies, and to do so in
a way that doesn’t put our constitutional culture at risk.

whether they show empathy for those affected by the
inevitable trade-offs our leaders have to make, whether
they recognise the need to justify their use of power and
acknowledge the limits to it, and whether they discipline
themselves to follow lawful processes because it’s right
even when it’s not expedient.
Lastly, we need to heal and come together. For many
good reasons, we speak frequently of diversity these
days; now is a time for unity. The last two years have
been challenging for all of us, and as the effects of the
pandemic continue to ripple out those challenges will
remain with us. Speaking after the Parliament protest,
the Anglican Bishop of Wellington, Justin Duckworth,
put it like this: “We’re going to wake up in a year’s time
and maybe be through the epidemic, but we may not be
through the social virus” of polarisation. He went on, “We
have to be able to disagree with a person yet still respect
that person. We haven’t solved that as a society.”182
Constitutions express our shared values, and they make
it possible to live together. The less we have in common,
and the less we regard each other as neighbours, the less
our constitution can do for us. As Dame Sian Elias said in
a lecture on constitutional fundamentals:183
In the journey ahead of us as a country, we have some
choices to make. In the end, what will define us is the sharing
of common values. Whether we build on what we share and
move forward together or whether we fracture along fault
lines of difference is the question.

Individual changes can add up to a big difference over
time, not only because they accumulate but because
they interact with each other. If trust erodes, if we treat
each other as adversaries rather than as neighbours,
and if we pay lip service to institutional restraints on
power, we may find ourselves living in a radically different
constitutional environment. We should reaffirm our
commitment to a healthy constitutional culture, and to
each other, while there’s still time.

Third, we need to pay attention to the character of
those who govern us. Leadership involves a continual
exercise of judgment, from the administrative decisionmaker’s calculated exercise of a statutory discretion to
how politicians speak about those who find themselves
on the wrong side of the majority and of their policy.
Those judgments will be made in accordance with a
leader’s own sense of right and wrong, and we should be
willing to evaluate the character their actions reveal—
Maxim Institute Issues Paper

26

ENDNOTES
1

Most of my research was concluded by the end of March 2022, though I’ve been able to incorporate some subsequent developments, such as the decisions in
NZDSOS v Minister for COVID-19 Response [2022] NZHC 716 (decided on 8 April 2022) and Grounded Kiwis v Minister of Health [2022] NZHC 832 (decided on 27
April 2022).

2

Thomas Coughlan, “Ministry of Health requested private Covid tests after just 2 per cent of January and February stock showed up,” New Zealand Herald, 13
April 2022, https://www.nzherald.co.nz/nz/ministry-of-health-requested-private-covid-tests-after-just-2-per-cent-of-january-and-february-stock-showed-up/
WT3DTHNG2DYZ26NWDSZ7H2WGQQ/ (last accessed 19 April 2022).

3

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report (Wai 2575) (Wellington: Waitangi Tribunal, 20 December 2021), xviii-xix and 102.

4

Kenneth Keith, “On the Constitution of New Zealand: An introduction to the foundations of the current form of government,” in Department of Prime Minister and
Cabinet, Cabinet Manual (Wellington: Cabinet Office, 2017), 1; Matthew Palmer, “What is New Zealand’s constitution and who interprets it? Constitutional realism
and the importance of public office-holders,” (2006) 17 PLR 133, 134.

5

Sian Elias, “Fundamentals: A constitutional conversation” (2011) 19 Waikato Law Review 1-16, 6.

6

Matthew Palmer, “What is New Zealand’s constitution and who interprets it? Constitutional realism and the importance of public office-holders,” 134.

7

Matthew Palmer, “What is New Zealand’s constitution and who interprets it? Constitutional realism and the importance of public office-holders,” 149.

8

Sian Elias, “Towards Justice: The rule of law as ‘an unqualified human good’,” Sir John Graham Lecture (Auckland: Maxim Institute, 2018), 12.

9

Jeff Orr, “Consistency with the New Zealand Bill of Rights Act 1990: COVID-19 Public Health Response Bill,” Ministry of Justice, 11 May 2020, [17].

10

Christiansen v Director-General of Health [2020] NZHC 887, [67].

11

David Parker, “The legal and constitutional implications of New Zealand’s fight against COVID,” Speech to the New Zealand Centre for Public Law, 2 December
2021, https://www.beehive.govt.nz/speech/legal-and-constitutional-implications-new-zealand%E2%80%99s-fight-against-covid (last accessed 11 February
2022).

12

Cited in Borrowdale v Director-General of Health [2020] NZHC 2090, [152].

13

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 48, and see also Finance and Expenditure Committee, Inquiry into the operation of the COVID-19
Public Health Response Act 2020 (Wellington: House of Representatives, July 2020), 8: “Submitters stressed to us that Māori have been deeply scarred by the
effects of the 1918 pandemic, along with other introduced diseases borne by settlers during colonisation. This scarring has been inter-generational.”

14

Borrowdale v Director-General of Health (High Court), [54], [129].

15

Jeff Orr, “Consistency with the New Zealand Bill of Rights Act 1990: COVID-19 Public Health Response Amendment Bill,” Ministry of Justice, 27 July 2020, [16].

16

J. McLean, A. Rosen, N. Roughan and J. Wall, “Legality in times of emergency: assessing NZ’s response to Covid-19,” Journal of the Royal Society of New Zealand
(2021) 51(1) 197-213, 202.

17

Sam Sachdeva, “Officials pitched OIA suspension during lockdown,” Newsroom, 24 August 2020, https://www.newsroom.co.nz/officials-pitched-oia-suspensionduring-lockdown (last accessed 20 April 2022).

18

Anthony Galloway, “‘Breach of trust’: Police using QR check-in data to solve crimes,” Sydney Morning Herald, 6 September 2021, https://www.smh.com.au/
politics/federal/breach-of-trust-police-using-qr-check-in-data-to-solve-crimes-20210903-p58om8.html (last accessed 31 March 2022).

19

Legislation Design and Advisory Committee, “Inquiry into COVID-19 Public Health Response Act,” submission to Finance and Expenditure Committee, 26 June
2020, [22].

20

Professor Janet McLean QC and her co-authors point out that this was “a process with political significance though without any immediate legal effect on the Act
itself.” J. McLean, A. Rosen, N. Roughan and J. Wall, “Legality in times of emergency: assessing NZ’s response to Covid-19,” 204.

21

As to the critics, the Chief Human Rights Commissioner said: “For weeks the Government has known that we would be moving to Alert Level 2. It has not allowed
enough time for careful public democratic consideration of this Level 2 legislation.” Cited in Danielle van Dalen, Civic Defence: Defining roles and preparing our
democracy for the next emergency (Auckland: Maxim Institute, 2020), 7.

22

New Zealand Parliament, “Finance and Expenditure,” https://www.parliament.nz/en/pb/sc/scl/finance-and-expenditure/ (last accessed 20 April 2022).

23

The Epidemic Response Committee existed between 25 March and 26 May 2020, when it was disestablished by the votes of the governing parties, Labour, NZ
First, and the Greens. The Committee could have continued longer and been tasked with the Inquiry, as the CPHR Act was passed on 13 May 2020. See New
Zealand Parliament, “Epidemic Response Committee: Covid-19 2020,” https://www.parliament.nz/en/visit-and-learn/history-and-buildings/special-topics/
epidemic-response-committee-covid-19-2020/ (last accessed 19 April 2022).

24

New Zealand Parliament, “Governance and Administration,” https://www.parliament.nz/en/pb/sc/scl/governance-and-administration/ (last accessed 20 April
2022).

25

Gabor Hellyer, “Assessing Parliament’s Response to the Covid-19 Pandemic,” (2021) Policy Quarterly 17(1), 22. An example of this interplay can be seen in
Regulations Review Committee, “COVID-19 Public Health Response (Air Border) Order (No. 2) Amendment Order: Final report of the Regulations Review
Committee,” April 2021.

26

IDEA Services v Attorney-General [2022] NZHC 308, [11]-[13].

27

IDEA Services v Attorney-General, [28].

28

“It has been said that this designation derives from Henry VIII’s association with autocratic government, specifically because in 1539 Parliament gave him extensive
power to amend statutes by proclamation. However, its aptness has been doubted, since Henry VIII ruled (1509 to 1547) well before the concept of parliamentary
sovereignty was established. Such provisions are in any case much older than his reign.” David McGee, Parliamentary Practice in New Zealand (Auckland: Oratia
Books, 2017), available at https://www.parliament.nz/en/visit-and-learn/how-parliament-works/parliamentary-practice-in-new-zealand/chapter-28-delegatedlegislation/ (last accessed 20 April 2022).

29

Section 15 of the Epidemic Preparedness Act 2006.

30

Nga Kaitiaki Tuku Iho Medical Action Society v Minister of Health [2021] NZHC 1107, [15], citing Ministry of Health v Ink Electronic Media Ltd HC Hamilton CRI
2004-419-84, 18 August 2004.

31

COVID-19 Public Health Response Act 2020, section 13(1)(a). I’m grateful to Professor Andrew Geddis for this point.

Maxim Institute Issues Paper

27

32

Peter Gluckman and Anne Bardsley, Uncertain But Inevitable: The expert-policy-political nexus and high-impact risks (Auckland: Koi Tū: The Centre for Informed
Futures, the University of Auckland, 2021), 9.

33

Peter Gluckman and Anne Bardsley, Uncertain But Inevitable: The expert-policy-political nexus and high-impact risks, 10.

34

Peter Gluckman and Anne Bardsley, Uncertain But Inevitable: The expert-policy-political nexus and high-impact risks, 5-6.

35

Peter Gluckman and Anne Bardsley, Uncertain But Inevitable: The expert-policy-political nexus and high-impact risks, 22.

36

Four Aviation Security Service Employees [2021] NZHC 3012, [25].

37

Four Aviation Security Service Employees, [23]-[24].

38

Four Aviation Security Service Employees, [25]. The Employment Court reached a similar conclusion in another case involving the same applicants: VMR v Civil
Aviation Authority [2022] NZEmpC 5, 24 January 2022, Judge Corkill, [293]-[294].

39

Four Midwives v Minister for COVID-19 Response [2021] NZHC 3064, [3].

40

Four Midwives v Minister for COVID-19 Response [2021] NZHC 3064, [81]-[82]

41

The conclusion in this case was reinforced by discussion in the hearing of the plaintiff’s medical condition. WXN v Auckland International Airport [2021] NZEmpC
205, [215]-[216]

42

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 103, 105.

43

David Parker, “The legal and constitutional implications of New Zealand’s fight against COVID”.

44

Sian Elias, “Fundamentals: A constitutional conversation”, 15.

45

Alex Penk, “The risks of creating a two-tier society,” 13 November 2021, https://aplacetostand.substack.com/p/the-risks-of-creating-a-two-tier?s=w.

46

Richie Poulton, Terrie Moffitt, and Avshalom Caspi, “Covid-19: Vaccine resistance’s roots in negative childhood experiences,” RNZ, https://www.rnz.co.nz/news/
on-the-inside/464914/covid-19-vaccine-resistance-s-roots-in-negative-childhood-experiences (last accessed 29 April 2022). The data for the study was gathered
in mid-2021, before the vaccine roll-out began: Terrie Moffitt et al, “Deep-seated psychological histories of COVID-19 vaccine hesitance and resistance,” 2022
(original unedited manuscript), https://dunedinstudy.otago.ac.nz/files/1649304067896.pdf (last accessed 2 May 2022).

47

David Parker, “The legal and constitutional implications of New Zealand’s fight against COVID”.

48

Virginia Fallon, “The Long Road Back: How can New Zealand mend the mandate pain?” Stuff, 20 March 2022, https://www.stuff.co.nz/national/health/
coronavirus/128074205/the-long-road-back-how-can-new-zealand-mend-the-mandate-pain (last accessed 20 April 2022).

49

Curia Market Research, “Division Poll,” January 2022, 2; Bryce Edwards, “Divisions are opening up, and left and right are making them worse,” Stuff, 29 March
2022, https://www.stuff.co.nz/opinion/128198753/divisions-are-opening-up-and-left-and-right-are-making-them-worse (last accessed 20 April 2022).

50

Morning Report, “Poll suggests 30pct support parliament protest,” RNZ, 18 February 2022, https://www.rnz.co.nz/national/programmes/morningreport/
audio/2018831042/poll-suggests-30pct-support-parliament-protest (last accessed 2 May 2022); Ministry of Health, “COVID-19: Vaccine data,” 28 April 2022,
https://www.health.govt.nz/covid-19-novel-coronavirus/covid-19-data-and-statistics/covid-19-vaccine-data (last accessed 2 May 2022).

51

Kate MacNamara, “Did special briefings for ‘commentators’ help shape a favourable government narrative on vaccines?” New Zealand Herald, 10 March
2022, https://www.nzherald.co.nz/business/did-special-briefings-for-commentators-help-shape-a-favourable-government-narrative-on-vaccines/
M5JPG5EX5TULPCBPBTPO5S4FZQ/ (last accessed 20 April 2022).

52

Andrea Vance, “This Government promised to be open and transparent, but it is an artfully-crafted mirage,” Stuff, 6 June 2021, https://www.stuff.co.nz/national/
politics/opinion/125352433/this-government-promised-to-be-open-and-transparent-but-it-is-an-artfullycrafted-mirage (last accessed 20 April 2022).

53

Anna Fifield, “When did our public service get so arrogant?” Stuff, 5 February 2022, https://i.stuff.co.nz/opinion/127682814/when-did-our-public-service-get-soarrogant (last accessed 20 April 2022).

54

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 50.

55

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 8-9.

56

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 82.

57

Te Pou Matakana v Attorney-General [2021] NZHC 2942.

58

Andrew Geddis, “In rushing through the ‘traffic light’ legislation, the government has failed us,” The Spinoff, 24 November 2021, https://thespinoff.co.nz/
politics/24-11-2021/in-rushing-through-the-traffic-light-legislation-the-government-has-failed-us (last accessed 22 March 2022).

59

Gabor Hellyer, “Assessing Parliament’s Response to the Covid-19 Pandemic,” 23-24.

60

Gabor Hellyer, “Assessing Parliament’s Response to the Covid-19 Pandemic,” 24.

61

Gabor Hellyer, “Assessing Parliament’s Response to the Covid-19 Pandemic,” 24.

62

Peter Gluckman, “Sustaining a Cohesive Society with Sir Peter Gluckman,” On Point, https://podcasts.apple.com/nz/podcast/sustaining-a-cohesive-society-withsir-peter-gluckman/id1573255372?i=1000552784403.

63

RNZ, “Bridges defends Wellington to Tauranga commute,” 6 April 2020, https://www.rnz.co.nz/news/political/413566/bridges-defends-wellington-to-taurangacommute (last accessed 4 April 2022).

64

Zane Small, “National supporters threaten to abandon Simon Bridges after Facebook post criticising COVID-19 lockdown extension,” Newshub, 21 April 2020,
https://www.newshub.co.nz/home/politics/2020/04/national-supporters-threaten-to-abandon-simon-bridges-after-facebook-post-criticising-covid-19lockdown-extension.html (last accessed 4 April 2022).

65

Jeff Orr, “Consistency with the New Zealand Bill of Rights Act 1990: COVID-19 (Vaccinations) Legislation Bill,” Ministry of Justice, 23 November 2021, [2].

66

Andrew Geddis, “In rushing through the ‘traffic light’ legislation, the government has failed us.”

67

Tiana Epati, “COVID-19 Response (Vaccinations) Legislation Act 2021,” New Zealand Law Society, 26 November 2021.

68

See, for example, Jeff Orr, “Consistency with the New Zealand Bill of Rights Act 1990: COVID-19 Public Health Response Bill,”[2], Jeff Orr, “Consistency with the
New Zealand Bill of Rights Act 1990: COVID-19 Public Health Response Amendment Bill,” [2], and Jeff Orr, “Consistency with the New Zealand Bill of Rights Act
1990: COVID-19 Response (Management Measures) Legislation Bill,” Ministry of Justice, 24 September 2021, [2].

69

Legislation Design and Advisory Committee, “Annual Report: 1 January 2020 to 31 December 2020,” June 2021, 6.

Maxim Institute Issues Paper

28

70

Gabor Hellyer, “Assessing Parliament’s Response to the Covid-19 Pandemic,” 22.

71

Jeremy Waldron, “The Rule of Law as an Essentially Contested Concept,” Public Law and Legal Theory Research Paper Series: Working Paper No. 21-15, New York
University School of Law, March 2021, 15.

72

Madeleine Chapman, “To pee or not to pee: A full timeline of the confusing level three bathroom rule,” The Spinoff, 8 October 2021, https://thespinoff.co.nz/
society/08-10-2021/toilet-or-not-toilet-a-full-timeline-of-the-confusing-level-three-bathroom-rule (last accessed 4 April 2022); Ireland Hendry-Tennent,
“COVID-19: Confusion over toilet rule after Deputy PM Grant Robertson contradicts Government advice on outdoor gatherings,” Newshub, 6 October 2021, https://
www.newshub.co.nz/home/politics/2021/10/covid-19-confusion-over-toilet-rule-after-deputy-pm-grant-robertson-contradicts-government-advice-on-outdoorgatherings.html (last accessed 20 April 2022).

73

Parliamentary Counsel Office, “COVID-19 legislation,” http://www.pco.govt.nz/covid-19-legislation/ (last accessed 4 April 2022).

74

Christiansen v Director-General of Health, [10].

75

Christiansen v Director-General of Health, [27].

76

Christiansen v Director-General of Health, [48].

77

Section 70(1)(m) of the Health Act 1956.

78

Borrowdale v Director-General of Health [2021] NZCA 520, [6]-[7] and [72].

79

Borrowdale v Director-General of Health (High Court), [148].

80

Borrowdale v Director-General of Health (High Court), [150].

81

This order was made under section 70(1)(f) of the Health Act. Borrowdale v Director-General of Health (Court of Appeal), [8] and [77].

82

Borrowdale v Director-General of Health (High Court), [225].

83

The Crown appealed elements of the High Court ruling, but accepted this finding that “the statements were made without lawful authority and unlawfully limited
the rights affirmed by ss 16, 17 and 18 of the New Zealand Bill of Rights Act 1990.” Borrowdale v Director-General of Health (Court of Appeal), [11].

84

Borrowdale v Director-General of Health (High Court), [226].

85

Borrowdale v Director-General of Health (High Court), [184]-[187].

86

Nga Kaitiaki Tuku Iho Medical Action Society v Minister of Health, [32]-[33].

87

Nga Kaitiaki Tuku Iho Medical Action Society v Minister of Health, [69].

88

Nga Kaitiaki Tuku Iho Medical Action Society v Minister of Health, [58].

89

Nga Kaitiaki Tuku Iho Medical Action Society v Minister of Health, [27].

90

Nga Kaitiaki Tuku Iho Medical Action Society v Minister of Health, [66].

91

Nga Kaitiaki Tuku Iho Medical Action Society v Minister of Health, [75].

92

The Government subsequently amended the Medicines Act to change the provisional consent provision, and to retrospectively validate some existing provisional
consents, including consent for the Pfizer vaccine. See Medicines Amendment Act 2021, and Ministry of Justice, “Consistency with the New Zealand Bill of Rights
Act 1990: Medicines Amendment Bill,” 19 May 2021.

93

IDEA Services v Attorney-General, [141]-[147].

94

I’m grateful to Professor Andrew Geddis for this point.

95

COVID-19 Public Health Response Act 2020, sections 11 and 11AB.

96

Grounded Kiwis v Minister of Health [2022] NZHC 382, [142].

97

Section 18(2) of the New Zealand Bill of Rights Act: “Every New Zealand citizen has the right to enter New Zealand.”

98

United Nations Human Rights Committee CCPR General Comment No 27: Article 12 (Freedom of Movement) 76 CCCPR/C/21/Rev1/Add9 (2 November 1999) at 19,
cited in Grounded Kiwis v Minister of Health at [168].

99

Grounded Kiwis v Minister of Health, [429].

100

Grounded Kiwis v Minister of Health, [340].

101

Grounded Kiwis v Minister of Health, [342].

102

Grounded Kiwis v Minister of Health, [20].

103

Grounded Kiwis v Minister of Health, [406].

104

Grounded Kiwis v Minister of Health, [384].

105

Grounded Kiwis v Minister of Health, [400]-[402].

106

Grounded Kiwis v Minister of Health, [406], [426].

107

Grounded Kiwis v Minister of Health, [427].

108

Grounded Kiwis v Minister of Health, [407]-[408].

109

Matthew Palmer, “What is New Zealand’s constitution and who interprets it? Constitutional realism and the importance of public office-holders,” 149.

110

Regulations Review Committee, “Briefing about orders made under section 70 of the Health Act 1956: Interim report of the Regulations Review Committee,”
November 2021, 3.

111

Regulations Review Committee, “Briefing about orders made under section 70 of the Health Act 1956: Interim report of the Regulations Review Committee,” 3.

112

Regulations Review Committee, “Briefing about orders made under section 70 of the Health Act 1956: Interim report of the Regulations Review Committee,” 4.

113

Regulations Review Committee, “Briefing about orders made under section 70 of the Health Act 1956: Interim report of the Regulations Review Committee,” 4-5.

114

Regulations Review Committee, “Briefing about orders made under section 70 of the Health Act 1956: Interim report of the Regulations Review Committee,” 7.

115

Regulations Review Committee, “Briefing about orders made under section 70 of the Health Act 1956: Interim report of the Regulations Review Committee,” 8.

116

Christiansen v Director-General of Health, [28]-[40].

Maxim Institute Issues Paper

29

117

Christiansen v Director-General of Health, [48].

118

Hattie v Attorney-General, CIV-2019-404-303, High Court Auckland, Muir J, 8 July 2020, [4].

119

Hattie v Attorney-General, [5].

120

Bolton v MBIE [2022] NZHC 2897, [61], [76].

121

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 83.

122

Sian Elias, “Towards Justice: The rule of law as ‘an unqualified human good’,” 15-16.

123

Borrowdale v Director-General of Health (High Court), [291].

124

A v Ardern [2020] NZHC 796, B v Ardern [2020] NZHC 814, Nottingham v Ardern [2020] NZCA 144, Broadbent v MBIE [2022] NZHC 159.

125

Christiansen v Director-General of Health; Hattie v Attorney-General.

126

GF v Minister of COVID-19 Response [2021] NZHC 2526, [84]-[86].

127

GF v Minister of COVID-19 Response, [93].

128

Yardley v Minister for Workplace Relations and Safety, [67].

129

Yardley v Minister for Workplace Relations and Safety, [97]. Earlier, Cooke J had said “there is no evidence that the rate of those being vaccinated at the end of
October 2021 was in decline and that the Government mandate introduced through the Order was needed to materially address that decline. Neither do I have
any evidence of what is thought the total vaccination rates would have been without the Government’s mandate introduced by the Order.” [74]. Some of the
justification given “seems to be close to one based on administrative convenience, which is not a compelling justification for limiting rights” [77]. Cooke J was not
convinced there was “any material risk to public confidence” and no evidence suggested this [78].

130

Yardley v Minister for Workplace Relations and Safety, [91].

131

Yardley v Minister for Workplace Relations and Safety, [97].

132

Yardley v Minister for Workplace Relations and Safety, [100].

133

Yardley v Minister for Workplace Relations and Safety, [105].

134

Yardley v Minister for Workplace Relations and Safety, [104].

135

NZDSOS v Minister for COVID-19 Response [2022] NZHC 716, [74], [77].

136

NZDSOS v Minister for COVID-19 Response, [74].

137

NZDSOS v Minister for COVID-19 Response, [132]-[134], [138]-[139], [163].

138

See, for example, GF v Minister of COVID-19 Response, [84]-[86], and Four Aviation Security Service Employees, [84]-[85].

139

Christiansen v Director-General of Health, [67]; GF v Minister of COVID-19 Response, [84], MKD v Minister of Health [2022] NZHC 67, [58].

140

Yardley v Minister for Workplace Relations and Safety, [62].

141

NZDSOS v Minister for COVID-19 Response, [61].

142

NZDSOS v Minister for COVID-19 Response, [58]-[59], citing section 9(1)(a) of the CPHR Act and the line of authority beginning with Drew v Attorney-General
[2002] 1 NZLR 58 (CA).

143

Section 5 of the New Zealand Bill of Rights Act 1990.

144

NZDSOS v Minister for COVID-19 Response, [61]-[62].

145

Grounded Kiwis v Minister of Health, [172]-[173].

146

For example, whether the Director-General unlawfully subdelegated his powers to determine what were “essential businesses” during the first lockdown in 2020
came down to an evidential question: Borrowdale v Director-General of Health (Court of Appeal), [186].

147

See, for example, Bolton v MBIE, in which a “very successful businessman” successfully challenged a refusal to grant him and his partner an exemption from MIQ
after attending a board meeting in Boston. Among other mitigations, they proposed to stay in their “large and gated” residence and travel by private jet.

148

Matthew Palmer, “What is New Zealand’s constitution and who interprets it? Constitutional realism and the importance of public office-holders,” 133, citing
Constitutional Arrangements Committee, Inquiry to Review New Zealand’s Existing Constitutional Arrangements: Report of the Constitutional Arrangements
Committee I 24A (Wellington, House of Representatives, 2005), 26.

149

See, for example, the slightly surprising way in which establishment of the Supreme Court elicited a statement of New Zealand’s commitment to the rule of law
and Parliamentary sovereignty: Sian Elias, “Fundamentals: A constitutional conversation,” 5.

150

Leonie Hayden, “He Puapua: The Indigenous peoples report that caused a NZ political ruckus,” The Spinoff, 4 May 2021, https://thespinoff.co.nz/atea/06-012022/he-puapua-the-indigenous-peoples-report-that-caused-a-nz-political-ruckus-2 (last accessed 20 April 2022); “Te Tiriti tells us that the New Zealand state
government has some authority (kawanatanga), that Māori have some authority (rangatiratanga), and that state law and Māori law both regulate together”: Claire
Charters, “The relevance of te Tiriti o Waitangi in the Covid-19 era,” 27 April 2020, https://thespinoff.co.nz/atea/27-04-2020/the-relevance-of-te-tiriti-o-waitangiin-the-covid-19-era (last accessed 5 April 2022).

151

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 90-91.

152

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 112.

153

Waitangi Tribunal, Haumaru: The COVID-19 Priority Report, 113.

154

Finance and Expenditure Committee, Inquiry into the operation of the COVID-19 Public Health Response Act 2020, 9; RNZ, “Police and iwi to set up checkpoints
on Northland/Auckland border,” 2 December 2021, https://www.rnz.co.nz/news/national/457068/police-and-iwi-to-set-up-checkpoints-on-northland-aucklandborder (last accessed 20 April 2022).

155

Section 22(6) of the CPHR Act, which also allows for a member of the New Zealand Defence Force and a Pasifika warden to act as an enforcement officer.

156

He merely noted the extension of the power to stop vehicles to “enforcement officers”: David Parker, “Report of the Attorney-General under the New Zealand Bill
of Rights Act 1990 on the COVID-19 Public Health Response Amendment Bill,” 14 September 2021, [24].

157

Te Pou Matakana v Attorney-General, [77].

158

Te Pou Matakana v Attorney-General, [113].

Maxim Institute Issues Paper

30

159

Te Pou Matakana v Attorney-General, [112]-[115].

160

Te Pou Matakana v Attorney-General (No. 2) [2021] NZHC 3319, [86]-[87].

161

Te Pou Matakana v Attorney-General (No. 2), [112]-[113].

162

1News, “Calls grow for rāhui to have greater legal recognition,” 11 January 2022, https://www.1news.co.nz/2022/01/11/calls-grow-for-rahui-to-have-greater-legalrecognition/ (last accessed 5 April 2022); RNZ, “‘The purpose of the rāhui is for everybody’ National Iwi Chairs Forum,” 13 January 2022, https://www.rnz.co.nz/
national/programmes/summer-days/audio/2018826898/the-purpose-of-the-rahui-is-for-everybody-national-iwi-chairs-forum (last accessed 2 March 2022).

163

Peter Gluckman et al, Sustaining Aotearoa New Zealand as a cohesive society (Auckland: Koi Tū, the Centre for Informed Futures, the University of Auckland,
2021), 8.

164

Stats NZ, “Losing our religion,” 3 October 2019, https://www.stats.govt.nz/news/losing-our-religion (last accessed 20 April 2022).

165

Stats NZ, “Losing our religion”; NZ Faith and Belief Study, “16% churchgoer – at least monthly,” Wilberforce Foundation, https://nzfaithandbeliefstudy.files.
wordpress.com/2018/05/faith-and-belief-infographic-may-2018.pdf (last accessed 20 April 2022).

166

Theis Oxholm et al, “New Zealand Religious Community Responses to COVID-19 While Under Level 4 Lockdown,” (2021) Journal of Religion and Health 60:16–33.

167

Sections 13 and 15 of the New Zealand Bill of Rights Act 1990.

168

Jeff Orr, “Consistency with the New Zealand Bill of Rights Act 1990: COVID-19 Public Health Response Bill,” [3].

169

Jeff Orr, “Consistency with the New Zealand Bill of Rights Act 1990: COVID-19 (Vaccinations) Legislation Bill,” [3].

170

Yardley v Minister for Workplace Relations and Safety, [49].

171

Finance and Expenditure Committee, Inquiry into the operation of the COVID-19 Public Health Response Act 2020, 10.

172

Finance and Expenditure Committee, Inquiry into the operation of the COVID-19 Public Health Response Act 2020, 10, referring to s20(8).

173

Borrowdale v Director-General of Health (High Court), [87].

174

Borrowdale v Director-General of Health (High Court), [89].

175

Borrowdale v Director-General of Health (High Court), [292].

176

Borrowdale v Director-General of Health (Court of Appeal), [105].

177

New Zealand Health Professionals Alliance v Attorney-General [2021] NZHC 2510, [109]-[110], [115].

178

New Zealand Health Professionals Alliance v Attorney-General, [108], and citing US President Joe Biden’s Catholicism and support for abortion at footnote 64.

179

Yardley v Minister for Workplace Relations and Safety, [49].

180

Family First, “Important Update – Judicial Review on Church Vaccine Mandates,” 24 December 2021, https://familyfirst.org.nz/2021/12/24/important-updatejudicial-review-on-church-vaccine-mandates/ (last accessed 20 April 2022); Local Matters, “Groundbreaking Covid case – Churches v State,” 11 March 2022,
https://www.localmatters.co.nz/news/groundbreaking-covid-case-churches-v-state/ (last accessed 20 April 2022).

181

Jeremy Waldron, “Polls Apart: Reclaiming respect in a time of polarised politics,” Sir John Graham Lecture (Auckland: Maxim Institute, 2017).

182

Virginia Fallon, “The Long Road Back: How can New Zealand mend the mandate pain?”

183

Sian Elias, “Fundamentals: A constitutional conversation”, 15-16.

Maxim Institute Issues Paper

31

PO BoxInstitute
49 074, Roskill
Maxim
IssuesSouth,
Paper Auckland 1445, New Zealand / 49 Cape Horn Road, Hillsborough, Auckland / Ph +64 9 627 3261 / www.maxim.org.nz32

