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5 April 2012 
 
MMP Review 
Electoral Commission 
PO Box 3220 
Wellington 6140 
by email: mmpreview@elections.org.nz 
 
 
To the Electoral Commission, 
 
 
SUBMISSION OF MAXIM INSTITUTE ON THE “CONSULTATION PAPER ON THE 2012 REVIEW OF 
THE MMP VOTING SYSTEM” 
 
1. Thank you for the opportunity to make this submission on the ―Consultation Paper on the 2012 

Review of the MMP Voting System‖.
1
 Maxim Institute is an independent research and public policy 

think tank, based in Auckland. We are a registered charitable trust, funded by donations. 
 
SUMMARY OF POSITION 

 
2. New Zealand should have a voting system that enables our MPs and the government to have the 

freedom to lead and to make decisions in the best interests of all New Zealanders, and encourages 
them to listen and be responsive to the interests of New Zealanders and their local communities. 
 

3. We believe there are some problems with MMP, and that they mainly relate to the emphasis it places 
on parties (as the party vote determines the overall make-up of parliament) and whether most voters 
can accept the electoral outcomes that MMP produces. We propose adjustments that we believe 
would preserve the integrity and intention of MMP, while still strengthening the legitimacy and 
accountability of parliament. 

 
4. Our specific recommendations for improving MMP in response to the consultation paper are that:
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a. the five percent party vote threshold should be kept; 

 
b. the one electorate seat threshold should not be kept, and minor parties which fail to cross the 

five percent threshold, but which win an electorate seat, should be treated according to the same 
seat allocation rules as independent MPs; 
 

c. list MPs should be able to stand as candidates in by-elections; 
 

d. dual candidacy should be kept; 
 

e. voters should have some ability to alter the order of candidates from the list order decided 
by political parties by using an open party list system, and when voters cast their party vote they 
should have the option of voting either for their preferred list candidate or preferred party; 
 

f. the overhang provision should be removed, and when a party wins more electorate seats than 
the party vote entitles it to, the number of seats in parliament that are distributed proportionally to 
other parties should be reduced by that party’s number of seats; and 
 

g. there should always be a greater total number of electorate seats than list seats, and there 
must be enough list seats to allow MMP to function as a proportional voting system. 

 
5. We do not believe there are any other issues that the review need consider.  
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6. In the remainder of this submission, we set out our criteria for effective representative democracy that 
form the basis of our recommendations for how to improve MMP’s performance, and our rationale for 
these adjustments.  
 

CRITERIA OF EFFECTIVE REPRESENTATIVE DEMOCRACY 

 

7. Elsewhere we have developed a set of normative criteria that we think is important for effective 
representative democracy, and which we have used to evaluate voting systems.

3
 For simplicity and 

clarity, we have grouped these evaluation criteria under two headings: representation; and effects on 
parliament and government. 
 

Representation 

 
a. Parliament ought to be able to represent both local communities and interest groups. 

 
i. Electorate representation—the voting system should provide for the election of electorate 

MPs who are connected to a community of people who live in a particular place so that local 
communities’ interests and concerns can be represented in parliament.
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ii. Representation of interests—parliament should allow for the breadth of society to be 

represented, so that minority voices or interest groups have a chance to be heard, and that 
people who belong to or identify with these groups have a reasonable chance to be 
elected.
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Effects on parliament and government 

 
b. The voting system also affects how parliament and the government functions in practice. 

 
iii. Accountability—the voting system should enable voters to hold the government and MPs 

directly to account for their performance. Voters ought to have the opportunity to vote out 
incumbent MPs or governments of whom they disapprove.
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iv. Legitimacy—the voting system should produce electoral outcomes that voters, as a whole, 

want and expect so that voters can be confident that their vote contributes towards the fair 
election of candidates and parties.

7
 

 
v. Stable government—the voting system should enable governments to form easily and to 

last for their term of office to provide a measure of certainty regarding stable governance.
8
 

 
vi. Effective government—the voting system should lead to a government that can carry out 

what it promised before the election.
9
 

 
vii. Opposition and oversight—the voting system should promote the formation of an 

opposition that can criticise and challenge the government so that the government’s work 
can be debated, considered and evaluated.

10
 

 
8. New Zealand should have a voting system that balances these criteria well, thereby enabling 

representative democracy to flourish. 
 

9. When we evaluated MMP against these criteria, we found that it provides well for electorate 
representation and the representation of interests, such as minority ethnic and identity 
groups.

11
 While both are valuable, we believe that electorate representation ought to be prioritised 

because it can provide a more relational connection between voters and MPs, and because it can 
balance out parties’ control over their MPs. We found that MMP does not, however, perform as 
well against the criteria of accountability and legitimacy because representation is primarily 
party-based. This means that parties end up having a lot of control over who gets to be an MP.

12
 The 

outcome of elections can sometimes be different to what voters expect too, because of how coalition 
negotiations and variations around electoral thresholds affect government formation.  

 

10. With a majority of voters deciding that MMP should be kept as the voting system in last year’s 
referendum, New Zealand has the opportunity to adjust for these sorts of problems. We have 
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suggested changes where we believe that New Zealand’s experience with a particular feature of MMP 
indicates a problem with how it works and/or where it does not provide for effective representative 
democracy. 
 
CONSULTATION QUESTIONS 
 
What thresholds or hurdles should parties have to cross to qualify for an allocation of list 
seats in parliament? 
 

11. The consultation paper says that the two electoral thresholds—that is, the five percent party vote 
threshold and the one electorate seat threshold—are ―intended to ensure, first, that every party that 
gets into parliament has at least a minimal level of electoral support and, second, that it is neither too 
easy nor too hard for smaller parties to get into parliament.‖

13
 The thresholds are associated with the 

issue of balancing the legitimate representation of parties in parliament with ensuring parliament and 
government are stable and can function. The paper then asks whether: 
 
a. the five percent threshold should be kept or changed, and why; 

 
b. the one electorate seat threshold should be kept or changed, and why; and 

 
c. if a change (to either threshold) is recommended, what should it be and why? 
 
We recommend that the five percent threshold should be kept 
 

12. We believe that the five percent threshold should be kept for the same reasons that are noted in the 
consultation paper. That is, we do not think that minor parties should be able to be elected to 
parliament on a very small share of the party vote. The lower the threshold, the higher the likelihood 
that more minor parties will be elected to parliament. This can make parliament fractious and 
governments ineffective,

14
 because in a multi-party parliament multi-party coalition governments are 

more likely to form which are less likely to last their term,
15

 and it can be harder for governments to 
pass legislation.  
 

13. We also agree with the idea that a threshold can help to ensure that parties which are represented in 
parliament, or which are part of the government, should have the support of a significant minimum 
share of the party vote. In New Zealand, a five percent party vote threshold currently ensures that this 
support level is over 100,000 votes from enrolled eligible voters or valid party votes.

16
 Minor parties 

have to campaign quite hard throughout the country and appeal to a reasonable cross-section of 
voters to win this many votes. We believe that when a minor party crosses the five percent threshold, 
it means that a significant number of people have endorsed that party’s ideas and leadership and that 
this level of support warrants that party having a share of the seats in parliament.  

 

14. If a threshold of four percent or less were used it would make it too easy for minor parties which win a 
very small share of the vote to enter parliament.

17
 For example, if a four percent threshold had been 

used at either the 2002 election or at the 2008 election (and all other electoral rules remained the 
same) an additional minor party would have been elected to parliament.

18
 This outcome would have 

made it more difficult for the governing major party to put together a coalition government with a 
majority of the seats in parliament due to it having to negotiate with more parties. This situation 
illustrates why lower thresholds can have implications for the ease with which governments can form 
and the stable and efficient operation of parliament, more generally. 

 
15. In short, we think that the five percent threshold is valuable for ensuring that parliament and the 

government are both stable and efficient under MMP, and that only those parties which have a decent 
level of support should get to participate in parliament. 
 
We recommend that the one electorate seat threshold should not be kept 
 

16. We do not think that the one electorate seat threshold should be kept because it has undermined the 
intention and operation of the five percent threshold, and it has harmed the legitimacy of electoral 
outcomes by becoming an object of strategic campaigning that gives some minor parties 
disproportionate political influence. 

 



 

4 
 

17. The intention of the threshold was to enable parties that are popular enough to win an electorate seat 
to have proportional representation.

19
 However, as the consultation paper notes, the one-seat 

threshold has enabled some minor parties to bring in extra MPs in addition to their sole electorate MP, 
while others with higher party votes have not been represented at all.

20
 At the 2008 election, for 

example, the New Zealand First Party won 4.1 percent of the party vote but failed to win an electorate 
seat. It crossed neither threshold and received no seats in parliament. By contrast, the ACT Party won 
the Epsom electorate and received 3.7 percent of the party vote.

21
 Because ACT crossed one of the 

thresholds it received four additional list seats so that its representation was proportional. The party 
vote threshold’s importance has thus been undermined and the proportionality of parliament—a key 
element of MMP—has been weakened. 
 

18. The one seat threshold has also encouraged some minor parties to deliberately craft their election 
campaigns around holding a constituency seat to increase their chances of winning seats in 
parliament. For example, parties such as ACT, United Future and the Mana Party have campaigned 
both in general elections or by-elections on the electoral advantage that the one electorate seat 
threshold can give minor parties.

22
 In the 2002, 2005, 2008 and 2011 elections, this strategy also led 

to some minor parties forming coalitions with the major governing party that had a mandate.
23

 This 
strategy gives the voters in particular electorates great influence; especially as their vote has the 
potential to lead to a number of additional MPs in parliament. This influence is starkly apparent if that 
minor party ends up holding the balance of power in the negotiations to form a government. Such 
electoral outcomes harm legitimacy.  
 

19. Another type of strategic campaigning has come about whereby major and minor parties have 
cooperated together to encourage their voters to split their vote to elect a minor party’s candidate in 
an electorate seat so that one of the major parties can have a likely coalition partner. An example of 
this is how ACT and National apparently reached an understanding at the 2011 election that 
National’s candidate would not attempt to win the Epsom electorate seat to give ACT’s candidate a 
greater chance of winning.

24
 Strategic campaigning of this nature also occurred at the 2005 election 

with National’s endorsement of United Future leader Peter Dunne in the Ohariu-Belmont seat.
25

 While 
this strategy serves both parties’ electoral interests (electoral survival in the minor parties’ case and a 
friendly support party in the major parties’) some voters have become increasingly dissatisfied with 
either their parties exploiting their vote for political ends or at the parties instructing them how to 
vote.

26
 When voters become dissatisfied with how the voting system works, or the politics that are 

associated with it, this can affect whether they accept the system, and the electoral outcomes which it 
produces, as legitimate.

27
 This seems to be a growing risk in the case of the one electorate seat 

threshold. 
 

20. Legitimacy has also been impacted when electorate seats have been won by minor parties using the 
one seat threshold, giving them disproportionate influence in parliament and in government—that is, 
to a degree the ―tail has wagged the dog.‖

28
 This has been occurring more frequently. For example, at 

the 1996, 1999 and 2002 elections, only one or two parties were elected to parliament without 
crossing the five percent threshold. By the 2005 election, however, only four out of eight parties 
elected to parliament crossed the five percent threshold. At the 2008 election, four out of the seven 
parties elected won less than four percent of the vote. At the 2011 election, none of the parties which 
crossed the one electorate seat threshold had a large enough share of the party vote to allocate them 
list seats.

29
  The one-seat threshold has thus varied in how much it has inflated minor parties’ 

representation—and influence—in parliament.
30

 The influence can be even more disproportionate 
when those minor parties become partners with and monitors of major parties in whichever kind of 
coalition government may be formed after an election.

31
 For example, minor parties such as United 

Future and ACT have negotiated loose governing arrangements, known as enhanced confidence and 
supply agreements, with major governing parties after bringing in extra MPs because of the electorate 
threshold.

32
 These governing arrangements have permitted the minor parties to get some of their 

policies on to the government’s agenda, even though these parties only represent a small cross-
section of the community.

33
 Therefore, the one-seat threshold has enabled a handful of minor parties 

to be elected to parliament with enough MPs to have an influence on government which they may not 
have been able to have if only the five percent threshold had been used. 
 

21. Given that MMP is a proportional voting system, we believe that the party vote threshold should be 
the one which parties should campaign towards crossing. The one electorate seat threshold, while 
meant to protect proportionality, has distracted some minor parties from this focus and given them 
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disproportionate influence, producing electoral outcomes which some voters find difficult to accept as 
legitimate. We think these are strong grounds for doing away with the one electorate seat threshold. 
 
If a change is recommended, what should it be and why? 
 
We recommend that minor parties which fail to cross the five percent threshold, but which win 
an electorate seat, should be treated according to the same seat allocation rules as 
independent MPs 
 

22. We recommend that if a minor party wins one or more electorate seats, but fails to cross the five 
percent threshold, it should be treated according to the same rules that are used for allocating seats 
to independent MPs. That is, it should get to keep its electorate seats, but it would not gain any extra 
list seats.

34
 When determining parliament’s make-up, the total number of electorate seats won by 

these minor parties, and independent MPs, would be subtracted from the total number of seats in 
parliament. The remaining number of seats would be allocated proportionally to the parties that 
crossed the five percent threshold. 

 
23. For the reasons listed above, we believe that retaining the five percent party vote threshold and 

removing the one seat threshold would: improve the legitimacy and integrity of electoral outcomes; 
allow for more stable and efficient government; remove some unhelpful incentives for deals to be 
done by parties campaigning; and still preserve a broadly proportional parliament, which is a key 
element of MMP. 
 
By-election candidates: Should a list MP be able to stand as a candidate in a by-election? 
 

24. The consultation paper notes that a list MP does not have to resign their seat if they contest a by-
election, but that they can still remain a list MP if they are unsuccessful. If the list MP is successful in 
becoming an electorate MP, another list candidate gets to enter parliament. The primary issue is 
whether these outcomes are legitimate. The paper then asks: 
 
a. should list MPs continue to be able to stand as candidates in by-elections, and if so, why? 
 
We recommend that list MPs should continue to be able to stand as candidates in by-elections 
 

25. We believe that list MPs should continue to be able to stand as candidates in by-elections because: 
this is consistent with how list MPs are elected to parliament at general elections; by-elections create 
an incentive for sitting list MPs to work at representing local communities; and they provide the 
capacity for minor parties to field quality candidates in by-elections. 

 
26. List MPs are elected to parliament in by-elections in a manner that is consistent with how they are 

elected in general elections. While there have been concerns regarding the next eligible list candidate 
replacing a list MP who wins an electorate seat as a result of a by-election, this outcome is legitimate 
because under MMP voters vote primarily for parties at a general election, thus legitimating the 
members of their lists until the next general election. It is also consistent with the situation where a list 
MP who either resigns or dies in office is replaced by another list MP. Furthermore, if a list MP was 
required to resign to be eligible to contest a by-election, the next eligible list candidate would still be 
elected to parliament regardless of the outcome. This issue was particularly relevant in the 2009 
Mount Albert by-election where three of the candidates were list MPs.

35
 

 
27. The New Zealand experience with list MPs has shown that they have not limited themselves to just 

representing interest groups or their parties in parliament, an outcome we believe is valuable for 
effective representation.

36
 The majority of list MPs have established a local presence by setting up 

electorate offices in constituencies and performing roles similar to those of electorate MPs in what is 
commonly seen as a ―parliamentary apprenticeship‖ even though they have less parliamentary 
funding at their disposal.

37
 This also gives list MPs valuable campaigning experience and 

opportunities to connect with a particular local community. An example of a list MP who has 
established herself in this way in a local electorate is Labour’s Jacinda Ardern. Ardern has strong ties 
with the community and an electorate office in Auckland Central, the seat which she contested in the 
2011 general election and lost by only 717 votes.

38
 If list MPs were unable to stand as candidates in a 

by-election and one were held in Auckland Central, Ardern would not be able to stand unless she 
resigned from parliament. Thus, if list MPs were prevented from standing in by-elections, we believe 
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that this measure would effectively take candidates who clearly want to be the MP for their electorate 
out of by-election campaigns. The measure might also discourage list MPs from choosing to 
represent a local electorate, thereby reducing the value of electorate representation among list MPs. 

 

28. We also believe that representation of interests and electorates are both enhanced by list MPs being 
able to stand as candidates in by-elections. It does this by affording minor parties a greater 
opportunity to stand their top calibre candidates in those seats, which can prove difficult due to having 
fewer members than major parties.

39
  

 
29. While the provision for list MPs to stand as candidates in by-elections has been regarded by some as 

illegitimate because of the outcomes that can result,
40

 on balance, we think there are more 
advantages for representation from keeping the rule the same and so we recommend that list MPs 
should continue to be allowed to stand as candidates in by-elections. 

 
Dual Candidacy: Should a person be able to stand as a candidate both for an electorate seat 
and on a party list? 

 

30. The consultation paper notes that there are three ways that candidates or incumbent MPs can 
unsuccessfully contest an electorate seat, but still return to parliament as a list MP. One is how an 
incumbent electorate MP can lose their electorate seat but still return to parliament as a list MP—the 
so-called ―back door MPs.‖ Another is how an incumbent list MP can unsuccessfully contest an 
electorate seat but still return to parliament as a list MP. The final way is how an unelected candidate 
can unsuccessfully contest an electorate seat but can still enter parliament because of their party list 
ranking. The issue is whether improvements to legitimacy and accountability should be pursued, by 
prohibiting dual candidacy, over the balanced representation of interests and electorates that dual 
candidacy can provide. The paper then asks whether: 
 
a. dual candidacy should be kept, and if so, why; and 

 
b. if a change is recommended, what should it be and why? 

 
We recommend that dual candidacy should be kept 
 

31. We believe that dual candidacy should be kept for the benefits that it can provide for representation, 
namely: minor parties’ ability to campaign for the party vote; the full and accurate representation of 
candidates on parties’ lists; and the assurance of high-ranking specialist or top calibre candidates’ 
election. We also think that the number of cases of ―back-door MPs‖—which is the issue with dual 
candidacy that has generated most of the negative attention—are so few that it does not warrant 
prohibiting dual candidacy. 
 

32. We believe dual candidacy is good for representation because it enables a party’s candidates to 
contest particular electorate seats while also campaigning more widely for their party. Dual candidacy 
is especially important for minor parties—which often have fewer candidates than major parties—so 
that their electorate candidates can campaign throughout the country.

41
 Standing candidates in 

electorates can also help minor parties to improve their party vote, and give them a better chance of 
gaining seats in parliament, because of the profile this give them (although this effect has been 
modest in New Zealand).

42
 If dual candidacy were prohibited, it could reduce minor parties’ capacity 

to win the party vote, thus undermining the representativeness of parliament. 
 

33. We also think that dual candidacy is good for representation because it enables parties to present 
their full range of electorate candidates on their lists. As the list includes those candidates who may 
primarily represent particular interest groups, dual candidacy gives profile to candidates who 
represent interests and also to those who primarily represent electorates. 

 
34. Dual candidacy also enables parties to stand experienced, top-calibre candidates high on their list to 

ensure that they are elected—even if they are unsuccessful at winning an electorate seat. If dual 
candidacy were prohibited then a party’s list may also exclude senior MPs. For example, if dual 
candidacy had been prohibited at the 2005 election, Labour’s list would have been headed by Michael 
Cullen and Margaret Wilson, while senior Labour MPs such as Helen Clark, Steve Maharey and Phil 
Goff would have been excluded because they contested electorate seats.

43
 Alternatively these senior 

MPs may have simply stood on the list, which may have reduced their connection to a local 
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electorate. Having a single list of electorate and list MPs helps parties to show voters which 
candidates are more senior and gives voters a clearer indication of the order in which their candidates 
will be elected. 

 
35. Dual candidacy has become an issue of legitimacy and accountability among some voters, however, 

mainly because of how it has allowed incumbent electorate MPs who do not win their electorate seat 
to stay in parliament if they are highly enough ranked on their party’s list. For example, a 2010 online 
survey of New Zealanders’ views on MMP found that half of all respondents disliked it that a 
candidate can lose in an electorate, but still enter parliament on the party list.

44
 In deciding whether 

this is a problem that should be fixed, we have investigated how many ―back door MPs‖ have been 
elected. On average, between four and five of these ―back door MPs‖ have been elected at each 
MMP election from 1999 to 2011. The median figure of back door MPs for the period was three. In the 
2005 election, however, there were more than the average, as eleven incumbent electorate MPs lost 
their seats but returned to parliament as list MPs.

45
 Three of them—New Zealand First’s Winston 

Peters, and the Labour Party’s Rick Barker and David Parker—also returned to Cabinet.
46

 About two-
thirds of the total number of those ―back door MPs‖ had left parliament by the end of the next term, 
however.

47
 Even if electorate MPs survive through their list ranking, history shows that electorate MPs 

who have lost their seat have difficulty retaining their senior ranking unless they have valuable skills 
and experience.

48
 

 
36. While ―back door MPs‖ appear to lack legitimacy among some voters, and the re-election of 

incumbent electorate MPs as list MPs can erode the direct accountability provided by the election of 
electorate MPs, we should not forget that list MPs are legitimately elected by everyone who voted for 
those MPs’ parties with their party vote. We therefore think that prohibiting dual candidacy would be 
an extreme response to a relatively small problem. While retaining dual candidacy means that 
legitimacy can be negatively impacted by back door MPs’ election, we think that this is a reasonable 
trade-off to make so that the representation of candidates on party lists is balanced by including those 
who stand in electorates and the benefits this provides for campaigning. We recommend that dual 
candidacy should be kept for these reasons. 

 
Order of candidates on party lists: Who should decide the order of candidates on party lists? 
Political parties only, or voters? 

 
37. The consultation paper describes how parties currently present voters with their list of candidates, 

noting how this allows them to ―include those who are broadly representative of different groups in 
society and who might otherwise be unlikely to get into parliament.‖

49
 The issue with the way parties’ 

lists are currently constructed is that it does not allow voters any say in the order in which candidates 
are elected and it does not give a strong incentive for list candidates to campaign directly for voters to 
vote for them. This contributes to the popular perception that list MPs are unelected and 
unaccountable MPs.

50 
The paper then asks whether: 

 
a. in an election, should voters be able to alter the order of candidates from the list order decided by 

political parties, and if so; and 
 

b. if you recommend a change, how should this be done? 
 

We recommend that closed party lists should be replaced by open party lists in which voters 
have some ability to alter the order of candidates from the list order decided by political 
parties 
 

38. We think that closed party lists should be replaced by open party lists because it would improve 
voters’ perception of list MPs’ legitimacy, and it could also make them more directly accountable to 
voters. An open list system would do this by giving voters the chance to vote for a list candidate of 
their choice, and it would also encourage list MPs to connect with voters to increase their chances of 
being elected. 

 
39. We also believe that closed party lists have contributed to the popular perception that list MPs are 

―unelected‖ MPs who primarily serve the interests of their party rather than voters’ interests. In MMP’s 
early days, voters came to see list MPs as second-class MPs because of this perception, one that 
persists today. A 2010 online survey found that 55 percent of respondents disliked it that candidates 
who could not get elected to an electorate seat can go to parliament on a party list.

51
 This perception 
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is somewhat unfair, since list MPs are legitimately elected by standing and campaigning for their 
party, and some of them work hard at serving local communities as well as interest groups.

52
  

Nevertheless, list MPs’ lower status compared to electorate MPs suggests that this aspect of MMP 
has not met many voters’ expectations in terms of accountable and legitimate representative 
democracy.

53
 

 
40. Open lists would also be good for encouraging list MPs to campaign directly for voters to vote for 

them. This is because international evidence suggests that when it is easy for voters to influence the 
order in which list candidates are elected, candidates have a greater incentive to campaign directly to 
voters. This campaigning in turn increases the proportion of voters who use their list vote to elect 
individual party list candidates when this option is available, rather than just voting for their preferred 
party.

54
 We therefore believe that open lists can strengthen the direct accountability of list MPs to 

voters that has been weakened by closed party lists. 
 
If you recommend a change, how should this be done? 
 
We recommend that when voters cast their party vote they should have the option of voting 
for either their preferred list candidate or their preferred party 
 

41. While we have recommended an open list, we recognise that they work differently in each country 
which uses them.

55
 Our recommendation is that voters should be able to use their party vote in one of 

two ways: to vote for their preferred party, as they do now, accepting the party’s list as it stands; or to 
vote for their one preferred list candidate from the party that they support, which would count as a 
party vote,

56
 and influence the order in which a party’s list candidates would be elected.

57
 Once a 

party’s overall share of seats has been allocated, and the electorate seats have been filled, the 
highest polling list candidates who received enough preference votes could then ―leapfrog‖ other 
candidates on the party list. Each party’s list MPs would then enter parliament according to the order 
of the resulting revised list. If it were desired to make it harder for voters to alter the order in which list 
candidates would be elected, a threshold could also be set at a certain share of the list candidate vote 
before a candidate could move up the party ranking.

58
 We think giving voters the opportunity to vote 

for their preferred list candidate would strike a balance between giving voters some say over the order 
in which candidates are elected while still preserving a parties’ ability to produce a rank-ordered list 
and include candidates who will represent particular interests that the party wants. 
 

42. If an open list system like this was used, it would hopefully: help to improve voters’ acceptance of list 
MPs; improve the accountability of list candidates and MPs to voters; and encourage list MPs to 
develop a relational connection with voters. We think these potential benefits for representation are 
great enough that there should be a change from closed lists to an open list of the kind that we have 
recommended. 
 
Overhang: What should happen when a party wins more electorate seats than it would be 
entitled to under its share of the party vote? 
 

43. The overhang provision allows the total number of seats in parliament to be increased if a party wins 
more electorate seats than it is entitled to according to its share of the party vote. The consultation 
paper outlines how this works by using the example of the 2008 general election where parliament 
was increased to 122 seats.

59
 The issue with the overhang is that it can make it more difficult for a 

government to form a majority because it inflates the total number of seats in parliament. The 
overhang can affect the legitimacy of electoral outcomes. The paper then asks: 
 
a. what should happen when a party wins more electorate seats than it would be entitled to under its 

share of the party vote? 
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We recommend that the overhang provision should be removed 
 

44. While the overhang provision is designed to protect the proportionality of the seat allocation of the 120 
regular seats in parliament, we think that it is not essential to MMP’s operation, and for the sake of 
clarity and legitimacy of election outcomes, we recommend that it should be removed. 
 

45. Removing the overhang provision is important because the increase in the number of seats caused 
by an overhang has a direct impact on how easy it is for a major party to control a majority of the 
seats in parliament. For example, at the 2008 election, 62 seats were needed to have a majority 
rather than 61. Another situation where this could happen is if the Maori Party ever won all seven 
Maori seats, and their share of the party vote remained at about two percent. In this case the major 
governing party would need a majority of 63 to be able to confidently govern.

60
 Under this scenario, 

even if a major party won 50.1 percent of the party vote, it could not govern alone. 
 
We recommend that when a party wins more electorate seats than the party vote entitles it to, 
the number of seats in parliament that are distributed proportionally to other parties should be 
reduced by that party’s number of seats 
 

46. Removing the overhang provision would limit the number of seats in parliament to 120.
61

 If a 
registered party were to win more electorate seats than it would be entitled to according to its share of 
the party vote, then its seats would be subtracted from the total number of seats in parliament. After 
subtracting the electorate seats won by parties that didn’t cross the five percent threshold, the 
remaining number of seats would then be allocated proportionally to those that did.  

 
47. While this change would marginally increase the disproportionality of parties’ representation in 

parliament, voters could be confident that the number of seats required for a majority would not 
change at each election. We recommend removing the overhang because it would produce clearer 
outcomes and more certainty would be brought to the running of parliament and government, thereby 
improving the legitimacy of electoral outcomes under MMP. 

 
Proportion of electorate seats to list seats: Changes in population will affect the 
proportionality of Parliament over time. At what point do changes in the number of electorate 
seats resulting from population change so affect the ratio of electorate seats to list seats that 
our voting system could no longer be described as proportional? 
 

48. As the consultation paper notes, as New Zealand’s population grows electoral law requires the 
number of electorates to grow too, so that each electorate has about the same population. When 
more electorates are created the number of seats in parliament does not increase, instead, the 
number of list seats falls to accommodate the new electorate seats. The paper illustrates this by 
showing how over the period between the 1996 and 2011 elections the number of list seats in 
parliament has fallen by five to accommodate the five new electorate seats that have been created.

62
 

In time, this could be a problem for the accurate representation of parties in parliament and the 
interests which they represent. The paper then asks: 
 
a. is this is a problem, and what should be done to fix it? 
 
We recommend that there should always be a greater total number of electorate seats than list 
seats 

 
49. We are not greatly concerned by the slow growth in the number of electorate seats, particularly as 

evidence from the Department of Statistics suggests that it is unlikely to affect proportionality until 
2051.

63
 Moreover, we would prefer there to be more electorate seats than list seats in parliament, 

because we prioritise electorate representation. We do, however, recognise that MMP is a 
proportional voting system which requires a sufficient number of list seats so parties’ representation in 
parliament can be proportional to their share of the vote.

64
 

 
50. There are two ways that this could be addressed. One way would be to increase the total number of 

list seats in parliament. This change would require increasing the total number of seats in parliament. 
Another way would be to enlarge the boundaries of existing electorates to reduce the total number of 
electorate seats.

65
 The latter change would maintain the total number of seats in parliament at 120; 

however, each electorate MP would have to represent more people. 
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51. We do not think that electorates should increase in size, as this could undermine electorate MPs’ 

capacity to serve their electorates. When the total number of electorate seats grows past the point 
where 120 seats in parliament is sufficient to maintain parliament’s proportionality, we recommend 
that the overall number of seats in parliament will need to be increased. This would enable the current 
split between the total number of electorate and list seats—where the total number of electorate seats 
is always greater than the total number of list seats—to be maintained, now and in the future. It would 
also mean that each party which crosses the five percent threshold would receive a reasonably 
proportionate share of the seats in parliament. However, as the Review cannot consider the number 
of MPs that should be in parliament,

66
 we recommend no change to the way the balance between 

electorate seats and list seats is presently struck. 
 

CONCLUSION 
 

52. Now that a majority of voters has decided that MMP should be kept as the voting system, we think 
that it could be improved to provide better quality representation. Our suggested changes focus on 
the areas of accountability and legitimacy, with recommendations that would maintain the current 
degree of electorate representation, and reduce the chance that parliament will be fragmented and 
that minor parties will have disproportionate influence. Our recommendations would also be likely to 
alleviate or remove some of the strategic party campaigning that surrounds MMP elections and solve 
the issues with MMP that voters have found most annoying or frustrating to understand. These issues 
are not complicated to remedy and can be solved by parliament making reasonably simple changes 
to MMP.  
 

53. Please do not hesitate to contact us with any questions regarding this submission. 
 

Yours faithfully, 

 

Steve Thomas and Kieran Madden 

Researchers 

MAXIM INSTITUTE  
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APPENDIX 
 
How the recommendations would have changed parties’ representation in parliament 
 

54. As a guide to what could happen to parliament if our recommendations were introduced, we have 
recalculated the 2005, 2008 and 2011 general election results with our revised MMP rules.

67
 The 

changes modelled here are: 
 
a. removing the one seat threshold; 
b. removing the overhang provision (so the number of seats in parliament is restricted to 120 MPs); 

and 
c. only allocating seats proportionally to parties that cross the five percent party vote threshold.

68
 

 
55. The issues of whether dual candidacy is permitted and whether open or closed party lists are used 

are not modelled because they do not affect how the seats in parliament are distributed among 
parties. 
 

56. We have also included a disproportionality figure for each election, calculated using the Gallagher 
index. The disproportionality index measures ―the difference between parties’ shares of the votes and 
their shares of the seats.‖

69
 A score close to zero means that the voting system has produced a 

proportionate result. That is, the larger the score, the more disproportionate the result. To obtain the 
most accurate figure, we have not grouped ―other parties‖ together for the calculation. 
 

57. These recalculated results should be treated with care and not be read as directly indicative of what 
would have happened under the revised rules. Different rules could have altered candidates’ and 
parties’ campaigns and so affected how voters would have probably cast their vote. However, the 
results can provide a general picture of the sorts of results, and the different possibilities of 
government formation, that our revised form of MMP could produce. 
 

2005, 2008 and 2011 General Election Results Under Recommended MMP Rules 

2005 election   Recommended MMP rules  Current 
System 

Party Electorate 
seats 

(out of 69) 

Party vote 
(%) 

List seats 
(out of 51) 

Total seats Total seats 

Labour 31 41.1 20 51 50 

National 31 39.1 17 48 48 

New Zealand First 0 5.7 7 7 7 

Green Party 0 5.3 7 7 6 

Maori Party 4 2.1 0 4 4 

United Future 1 2.7 0 1 3 

ACT Party 1 1.5 0 1 2 

Progressives 1 1.2 0 1 1 

Other parties 0 1.3 0 0 0 

Total 69 100 51 120 121 

Gallagher index 
score 

   3.1 1.1 

2008 election   Recommended MMP rules  Current 
System 

Party Electorate 
seats 

(out of 70) 

Party vote 
(%) 

List seats 
(out of 50) 

Total seats Total seats 

National 41 44.9 18 59 58 

Labour 21 34.0 23 44 43 

Green Party 0 6.7 9 9 9 

Maori Party 5 2.4 0 5 5 

United Future 1 0.9 0 1 1 

ACT Party 1 3.7 0 1 5 

Progressives 1 0.9 0 1 1 

New Zealand First 0 4.1 0 0 0 

Other parties 0 2.4 0 0 0 

Total 70 100 50 120 122 

Gallagher index 
score 

   5.2 3.8 
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2011 election   Recommended MMP rules Current 
System 

Party Electorate seats 
(out of 70) 

Party vote 
(%) 

List seats 
(out of 50) 

Total seats Total seats 

National 42 47.3 16 58 59 

Labour 22 27.5 12 34 34 

Green Party 0 11.1 14 14 14 

New Zealand First 0 6.6 8 8 8 

Maori Party 3 1.4 0 3 3 

Mana Party 1 1.1 0 1 1 

ACT Party 1 1.1 0 1 1 

United Future 1 0.6 0 1 1 

Conservative Party 0 2.7 0 0 0 

Other parties 0 0.7 0 0 0 

Total 70 100 50 120 121 

Gallagher index 
score 

   2.3 2.4 

 
58. At the 2005 election, there would have been no overhang and 113 seats would have been allocated 

proportionally to the parties that crossed the five percent party vote threshold. The minor parties that 
won one electorate seat but less than five percent of the party vote—that is, ACT and United Future—
would not have received any additional list seats. The net effect of this change would have been to 
give Labour and the Green Party one more seat each than under the current MMP rules. The 
outcome would still have been unclear, and, as actually happened, Labour would have needed either 
the support of New Zealand First and the Greens, or the support of New Zealand First and the three 
other parties more naturally friendly to it (United Future, the Progressives and the Maori Party), to 
form a government. With the removal of the overhang, conceivably it would have been possible for 
the National Party to form a government. However, it would have required the support of ACT, New 
Zealand First, United Future and the Maori Party for National to claim a majority. 
 

59. At the 2008 election, the two-seat overhang would have disappeared and 112 seats would have been 
allocated proportionally. The two major parties would have increased their number of seats by one 
each. Without the one-seat threshold, ACT would not have received any additional list seats on top of 
its one electorate seat. National would not have had a majority of seats, just as actually happened. 
However, it would have only needed ACT and United Future’s support to form a government, as the 
Maori Party’s support would not have been required to hold a majority of seats. 
 

60. At the 2011 election, the one-seat overhang would have disappeared and 114 seats would have been 
allocated proportionally. Due to National increasing its share of the party vote from 44.9 percent to 
47.3 percent and Labour’s share of the party vote decreasing from 34 percent to 27.5 percent, 
National ended up being allocated the most seats. Thus, the National Party would have lost a list seat 
while the other parties’ number of the seats would have stayed the same. The representation of the 
minor parties which crossed the one seat threshold would not have been affected in this case since 
none of these parties won a large enough share of the party vote to entitle them to any extra list 
seats. While the revised rules would not have changed the outcome of the election, they would have 
made it more difficult for National to assemble a majority. It would have had to rely most likely on the 
Maori Party or New Zealand First’s support in addition to ACT’s and United Future’s support to govern 
with a majority. 
 

61. The changes would have marginally increased the disproportionality of parties’ representation in 
parliament at the 2005 and 2008 elections. However, at the 2011 election the proportionality of 
parties’ representation in parliament would have improved by 0.1 of a point on the Gallagher Index. 
This was because the National Party’s loss of a seat brought its share of the party vote closer to its 
share of the seats in parliament.  

 
62. In summary, the changes that we have recommended to MMP’s rules would probably not have 

altered the outcome of these two elections, but they did change the results. The changes would have 
possibly streamlined the formation of a government and removed some of the electoral outcomes that 
some voters find difficult to accept as legitimate. 
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